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SUPPLEMENTAL MEMORANDUM TO
RESPONDENTS NAGO AND OFFICE OF ELECTIONS’ ANSWER

Pursuant to the Order issued herein by the Hawai‘i Supreme Court, dated October 5, 2026
(Dkt. 49), Respondents SCOTT T. NAGO, in his official capacity as Chief Election Officer, State
of Hawaii, and OFFICE OF ELECTIONS, State of Hawaii, submit this Supplemental
Memorandum to their earlier Answer filed on July 24, 2026, in response to the Petition filed by
Petitioners Ralph S. Cushnie and Tamara McKay (‘“Petitioners”) on July 8, 2026. The Order
required that Respondent Office of Elections “file certified copies of the minutes of the Elections
Commission meeting held on January 27, 2006.” These minutes are included in this filing as
Exhibit 6 to the Declaration of Raymund de Vega (“de Vega Dec.”). Further, the Order requires
that Respondents SCOTT T. NAGO and OFFICE OF ELECTIONS file a supplemental
memorandum addressing three matters, which this filing hereby provides.
L. THE LAWFUL CONVENING OF THE ELECTIONS COMMISSION

(1) whether the Elections Commission may lawfully convene, and request staff

support under Hawai‘i Revised Statutes (HRS) § 11-1.5(b), when no chairperson

has been selected under HRS § 11-7(a)(5), including (a) the source of the

authority Respondents attribute to the chairperson to call meetings and set

agendas, given that Hawai‘i Administrative Rules (HAR) § 3-170-14 assigns the

notice and agenda functions to the Elections Commission, and (b) how

Respondents’ position is reconciled with the Office of Elections’ provision of staff

support to the Commission from December 2004 through December 2007, when

the Commission had no chairperson selected under HRS § 11-7(a)(5) and was

presided over by interim and acting chairs;
Dkt. 49 at 3.

When no chairperson has been selected under HRS § 11-7(a)(5), the Elections

Commission may lawfully convene a meeting and may request staff support under HRS § 11-

1.5(b), when a majority of its membership, at least five (5) commissioners, makes the request.



Its basis would be HRS § 11-7 (d) which provides that “[t]he elections commission shall act by
majority votes of its membership” and five is a majority of its membership.

In terms of the source of authority attributed to the chairperson to call meetings and
setting agenda, given the language of HAR § 3-170-14 that references the Elections
Commission, the source of that authority has been the historical practice of the chair of a board
being recognized as the having certain inherent powers.

As it relates to this historical practice, we would note that the Office of Information
Practices “oversee[s] compliance with part I of chapter 92 [(Meetings)] by all state and county
boards” and that this includes “[a]dvising all government boards and the public about
compliance with chapter 92.” HRS § 92F-42(18)(b). Consistent with this, the website of the
Office of Information Practices includes various training materials, one of which states, in part,
the following regarding permitted interactions that includes a discussion of matters, such as the
scheduling of meetings and the determination of what will appear on agendas, within the sole
purview of the chair:

Matters related to what the board does, but that are not being considered by the board

as a whole or a committee of the board at a meeting because they are ministerial (i.e.,

handled by staff) or within the Chair’s sole purview, such as scheduling of meetings,

including which items will appear on which meeting’s agenda, members’ travel
arrangements, logistical arrangements for an award ceremony, or similar topics;
Exhibit 7 (emphasis in original).

This is understood to be an acknowledgement of the historical practice of the chair of a
board being recognized as having certain inherent powers, including the scheduling of meetings
and the setting of agendas.

Further, HRS § 92-7 in relation to a meeting needing to be canceled due to a failure to

provide adequate notice require that “[t]he chairperson or the director shall ensure that a notice



canceling the meeting is posted at the place of the meeting.” Emphasis added. Again, this is an
acknowledgement that the chairperson has certain authority that is generally understood to be
associated with the position.

Additionally, HRS § 92-7(d) reflects that by a two-thirds vote of a board, it can amend its
agenda, so long as it is not of reasonably major importance and would affect a significant number
of persons. Such a provision is an implicit acknowledgment that an agenda may initially be set
in a manner that ultimately the board as a whole, when meeting together at a properly notice
public meeting, may decide it should be altered. The initial starting point for the agenda
necessarily, as reflected below, needs to be the chair.

Finally, this historical practice is bolstered by there being no reasonable alternative that
would ensure compliance with HRS § 92-2.5. Specifically, a situation in which a majority of
board members decided on an agenda would violate HRS § 92-2.5 as it would be a discussion of
board business. There is no such violation if only the chair can decide outside of a meeting what
the agenda (i.e. board business) will be for an upcoming meeting. Exhibit 7 (“Matters related to
what the board does, but that are not being considered by the board as a whole or a committee of
the board at a meeting because they are ministerial (i.e., handled by staff) or within the Chair’s
sole purview, such as scheduling of meetings, including which items will appear on which
meeting’s agenda . . .) (Emphasis added).

Consistent with this, as the Elections Commission “shall act by majority vote of its
membership” and there appears to be no language that empowers an individual member absent a
clear motion of the Elections Commission to act on its behalf, functionally only the chair can
decide on an agenda other than perhaps an agenda item that simply says the board will decide at

the meeting an agenda for a subsequent meeting. HRS § 11-7(d).



Turning to the question of how the Office of Elections’ present position is reconciled with
the staff support provided to the Elections Commission from December 2004 through December
2007, when there was no chair, we see it as consistent. Specifically, the interim and acting chairs
were selected from the current membership at the time and did not reflect the actual choosing of
a temporary ninth member. More importantly, the agenda for the inaugural meeting of the
Elections Commission, as reflected by its minutes, had no substantive “board business” other
than arguably the agenda item entitled “IV. Motions and Discussion of the Commission.” The
minutes reflect the unanimous selection of an interim chair, the establishment of a subcommittee
to propose a chair, and the establishment of a subcommittee to oversee the drafting of
administrative rules. Exhibit 8 at 2. Upon having a member referred to as chair, the Office of
Elections followed the historical practice of boards recognizing the authority of the chair for
matters typically determined outside of a board meeting, such as the scheduling of meetings and
the setting of agendas.

To the extent the Court’s question regarding reconciling the position of the Office of
Elections between the time period of 2004 to 2007 and now touches on how the Office of
Elections could have recognized the authority of the interim and acting chairs after fifteen days
had transpired after the meeting on December 7, 2004, we will address that.

Specifically, the Office of Elections acknowledges that HRS § 11-7(c) requires that a
vacancy be filled within fifteen days and that if does not occur then it is to be filled by the Chief
Justice, thus resolving the temporary situation of the Elections Commission not having a chair.
Having said that, HRS § 11-7(a)(5) required the original eight members of the Elections

Commission to select the original chair. This took several years as it required a two-thirds vote



of the eight members (i.e. 6 votes). HRS § 11-7(b). However, this was not a vacancy situation
covered by HRS § 11-7(c).

A vacancy implies a state of being emptied. In other words, the position of chair could
only become vacant if it first was occupied by a person who subsequently left it. For example,
HRS § 11-118 notes that “[i]n case of death, withdrawal, or disqualification of any party
candidate, the vacancy so caused may be filled by the party.” Similarly, when it comes to
candidate filing, if no candidates file by the deadline, they do not refer to it as a vacancy, they
simply extend the candidate filing deadline. HRS § 12-6(b). The end result of this was that there
was no vacancy and the Elections Commission by a majority vote chose to use an interim chair
or acting chair.

The present situation now in 2026 is distinguishable as there was a chair, whose term
ended on June 30, 2026, and the fifteen days to fill the vacancy has expired, resulting in HRS §
11-7(c) being applicable in which the Chief Justice, as opposed to anyone else fills the vacancy
in the position of chair.

IL. REQUEST BY FIVE COMMISSIONERS

(2) what members of the Elections Commission must do, absent a chairperson and

consistent with HRS §§ 92-2.5 and 92-7, to make a request for staff support under

HRS § 11-1.5(b) that Respondent Office of Elections would honor, including

whether Respondent Office of Elections would provide staff support for a meeting

upon a written request by at least five commissioners stating that they are

available to attend a meeting on a specified date;

Dkt. 49 at 4.
As previously noted, when no chairperson has been selected under HRS § 11-7(a)(5), the

Office of Elections would convene a meeting based on a request of a minimum of five elections

commissioners. Its basis would be HRS § 11-7 (d) which provides that “[t]he elections



commission shall act by majority votes of its membership” and five is a majority of its
membership.

In regard to HRS §§ 92-2.5 and 92-7, there would appear to be no violation if the
Elections Commissioners did not decide on any substantive “board business” for the agenda and
simply indicated the sole agenda item was to decide on an agenda for a subsequent meeting (e.g.
“Motions and Discussion of the Commission” or “Discussion of Agenda Items for Future
Meetings”). By doing this, at the meeting itself the public would be given the ability to testify
and give its input as to the possible determination of future agenda items and the Elections
Commission could decide what the agenda items would be for any future meeting. This would
result in a subsequent agenda that had been decided by a majority of the Elections Commission
in a public setting and that the public could subsequently submit testimony on.

To be clear, while we have stated what we understand would be necessary to comply with
HRS §§ 92-2.5 and 92.7, the Office of Elections would provide staff support for a meeting upon
a written request by at least five commissioners stating that they are available to attend a meeting
on a specified date. Specifically, as it relates to the agenda, if the five commissioners chose a
different agenda for this hypothetical initial meeting without a chair than what we have
suggested and instead include substantive items, we would post the agenda they have selected as
ultimately it is its prerogative to choose its agenda and we provide ministerial support.

I11. CHAIRPERSON PRO TEM

(3) whether the election of a chairperson pro tem — a member chosen only to

preside temporarily — constitutes the selection of a chairperson under HRS § 11-

7(a)(5) subject to the two-thirds vote requirement of HRS § 11-7(b), or is instead

an ordinary procedural act governed by HRS § 11-7(d) and the Commission’s

adopted parliamentary authority.

Dkt. 49 at 4.



As a point of clarification, the administrative rules of the Elections Commission do not
recognize the use of a chair pro tem other than perhaps if the existing chair temporarily
designates them for a limited period of time. Specifically, HAR § 3-170-2 defines the
“chairperson” as “the individual selected as "chairperson" under section 11-7, Hawaii Revised
Statutes, or the election commission member designated by chairperson to serve in that capacity
for a limited period of time or circumstances.” HAR § 3-170-2. It makes no provision for
someone not selected by HRS § 11-7, or their limited designee, to be considered the chairperson
in any manner.

Additionally, as previously noted, the terms “interim chair” and “acting chair” were used
in the context of a situation between 2004 and 2007 in which there was not technically a vacancy
for purposes of HRS § 11-7 as the original chair position had not been initially filled.

With this clarified, we turn to the question of whether there can be a chairperson pro tem.
As there was a chair of the Elections Commission immediately before they vacated the position
due to the end of their term, there is now a vacancy. Given there is a vacancy, HRS § 11-7(¢c)
appears to be applicable as it references a vacancy in the Elections Commission and that it
needed to be filled within fifteen days. Otherwise, if it was not filled, then Chief Justice of the
Hawaii Supreme Court would fill the position.

Under these circumstances, the use of an acting chair, interim chair, or chair pro tem may
not be explicitly legally permissible. Having said that, subject to the issues we have raised, the
Office of Elections sees a distinction between the selection of a chair pro tem that serves as an
additional ninth member and a chair pro tem that is selected from the current eighth members,

while waiting for the Chief Justice to appoint the ninth member.



If substantively there is no restriction on what the Elections Commission could do with a
membership of nine members, of which one is a chair pro tem, then the chair pro tem would
appear to need to be selected by a two-thirds vote. Otherwise, one would be creating a situation
that runs counter to what the statute required. Specifically, the law was set up to require a two-
thirds vote for the chair, perhaps based on certain legislative thoughts on the benefit of having a
chair, who is selected by a two-thirds vote of the Elections Commission, in the hopes that there
will be greater consensus in decisions going forward.

If instead, we are discussing one of the eight members being selected as chair pro tem,
then, subject to the previous issues that have been raised, it might possibly be considered an
ordinary procedural act governed by HRS § 11-7 if their sole purpose is to monitor the eventual
selection of the actual chair by the Chief Justice or to lead the search for a chair, if ultimately the
eight members are determined to retain the ability to decide on a chair.

Finally, if we are looking at a chair pro tem that would not be restricted in the
performances of theirs duties and responsibilities (i.e. the chair pro tem can operate for an
extended period of time doing things other than selecting a chair), then, subject to the same
issues previously raised, the chair pro tem would appear to need to be selected by a two-thirds
vote. Otherwise, as previously noted, one would be creating a situation that runs counter to what
the statute required. Additionally, there would be no incentive for the membership in this
situation (e.g. five members to three members, with the chair pro tem being one of the five
members) to truly compromise on selecting an actual chair, which would require at least six
votes, if a group aligned with the chair pro tem could otherwise wield the authority of the

Elections Commission with simply five votes and not need to deal with the compromise



necessary to install an actual chair (i.e. six votes) and the new factions that might need to be
considered when there are now nine members.

Finally, to the extent one were to argue that the selection of a chair pro tem is “an
ordinary procedural act governed by HRS § 11-7(d) and the Commission’s adopted
parliamentary authority,” despite the issues we have raised, then we would emphasize that it is
not clear that the Elections Commission has properly adopted parliamentary procedure.
Specifically, there may reasonably be questions about whether that has in fact occurred and
whether parliamentary procedure governs the appointment of a chairperson pro tem in the
manner in which that term has been used in this case.

As a starting point, one would need to establish that an actual agenda item covering the
subject matter of parliamentary procedure was on a duly noticed agenda, that the Elections
Commission was clear as to the scope of the parliamentary procedure adopted, and that it did not
otherwise conflict with state statutes. As reflected in the minutes of the meeting of the Elections
Commission on February 4, 2026, the agenda did not originally include any reference to
adopting rules of parliamentary procedure. Further, it is not clear if the subject matter of the
amendment of the agenda to permit such a discussion was not of major importance. HRS § 92-
7(d) (“provided that no item shall be added to the agenda if it is of reasonably major importance
and action thereon by the board will affect a significant number of persons”). Exhibit 9 at 2.

Second, there is the question of whether the motion was specific enough or if by its own
terms it is even applicable to the present situation, as it acknowledged it would be superseded by
administrative rules and sunshine law if there was a conflict. Exhibit 9 at 5.

Third, it is not clear whether the Elections Commission may establish its process for

electing a chairperson pro tem by a motion adopting parliamentary rules of procedure, rather



than by promulgating administrative rules under HRS chapter 91, the process the Commission
followed in adopting its existing rules. See HAR §§ 3-170-1 to 3-170-15.

Fourth, it is not clear what version of Robert’s Rules of Order was adopted by the
Elections Commission, what provisions it may contain about a chairperson pro tem, and what
provisions may conflict with state law. League of Women Voters of Honolulu v. State of Hawai,
150 Hawai‘i 182, 206, 499 P.3d 382, 406 (2021).

IV. CONCLUSION

For the foregoing reasons, Respondents Nago and Offices of Elections respectfully
request this Court to deny the petition.

DATED: Honolulu, Hawai‘i, October 13, 2026.

ANNE E. LOPEZ
Attorney General, State of Hawai‘i

/s/ Nietzsche L. Tolan
RANDALL S. NISHIYAMA
NIETZSCHE L. TOLAN
Deputy Attorneys General

/s/ Aaron H. Schulaner
AARON H. SCHULANER
General Counsel

Office of Elections

Attorneys for Respondents

SCOTT T. NAGQO, in his official capacity as
Chief Election Officer, State of Hawai‘i; and
OFFICE OF ELECTIONS, State of Hawai‘i

-10-



No. SCPW-26-0000498

IN THE SUPREME COURT OF THE STATE OF HAWAI‘I

ORIGINAL PROCEEDING
RALPH S. CUSHNIE and TAMARA
MCKAY,
DECLARATION OF RAYMUND DE
Petitioners, VEGA; EXHIBITS 6-10
V.

SCOTT T. NAGQO, in his official capacity as
Chief Election Officer, State of Hawai‘i; and
OFFICE OF ELECTIONS, State of Hawai‘i,
and ELECTIONS COMMISSION, State of
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DECLARATION OF RAYMUND DE VEGA

I, RAYMUND DE VEGA, do declare under penalty of law that the following is true and
correct:

1. I am a resident of the City and County of Honolulu, State of Hawaii, and am an
employee of the Office of Elections.

2. I make this declaration based on my personal knowledge and am competent to
testify as to the matters set forth herein.

3. As an employee of the Office of Elections since 2014, my duties and
responsibilities have been primarily associated with voter services. However, I have recently
been providing support services to the Elections Commission, to the extent administrative
support is required to be provided by the Office of Elections, in addition to my normal duties and

responsibilities.



GENERAL ADMINISTRATIVE SUPPORT OF THE ELECTIONS COMMISSION
4. In terms of context, HRS § 11-1.5(b) provides as follows:

The office of elections shall provide staff support to the elections commission, as
requested by the elections commission.

5. Additionally, it is my understanding that the Department of the Attorney General
represents the Elections Commission in all legal matters.

6. With that understanding, I work in conjunction with the assigned deputy attorney
general from the Department of the Attorney General, to provide support to the Elections
Commission.

7. The Hawaii Supreme Court’s order directs Respondent Office of Elections to “file
certified copies of the minutes of the Elections Commission meeting held on January 27, 2006.”

8. Consistent with that, I certify that attached hereto as Exhibit 6 is a true and correct
copy of the minutes of the Elections Commission meeting held on Jaﬁuary 27, 2006.

9. Attached hereto as Exhibit 7 is a true and correct copy of “Quick Review:

Who Board Members Can Talk To and When (Part 1) (Revised July 2018)” that is
available on the Office of Information Practices’ website at the following internet

address: https://ags.hawaii.ecov/oip/files/2018/07/23Jul13-Who-Bd-Members-Can-Talk-

To-PART-1-rev-July-2018.pdf.

10.  Attached hereto as Exhibit 8 is a true and correct copy of the minutes of
the Elections Commission meeting held on December 7, 2004.

11.  Attached hereto as Exhibit 9 is a true and correct copy of the minutes of
the Elections Commission meeting held on February 4, 2026.

12.  Attached hereto as Exhibit 10 is a true and correct copies of the minutes of

the Elections Commission meeting held on March 11, 2026.



13.  The minutes of the meeting on March 11, 2026, are included as they
reflect at page 2 the approval of the minutes of the meeting held on February 4, 2026, and
that those minutes were amended by requiring that the written opinion of Deputy
Attorney General Ching, subsequently dated February 26, 2026, be included in the
minutes. The inclusion of the written opinion is the reason why Exhibit 9 reflects both
the traditional minutes of the meeting and the subsequent opinion letter from Deputy
Attorney General Ching.

I, RAYMUND DE VEGA, declare under penalty of law that the foregoing is true and
correct.

DATED: Pearl City, Hawai‘i, October 13, 2026.

L G—

'RAYMUND DEX/EGA




MINUTES
OF THE
REGULAR MEETING OF THE
ELECTIONS COMMISSION

January 27, 2006
1:00 p.m.
STATE OFFICE TOWER
ROOM 204
235 SOUTH BERETANIA STREET
HONOLULU, HAWAII 96813

Commissioners in Attendance:

Mr. Harold S. Masumoto, Interim Chair
Mr. Kevin McNamara

Mr. Harold Nelson

Ms. Susan Russell

Mr. Daryl T. Yamamoto

Mr. Andrew Chang

Mr. Richard Swift

Technical Support Staff in Attendance:
Mr. Dwayne D. Yoshina, Chief Election Officer
Mr. Scott Nago, Office of Elections
Mr. Rex Quidilla, Office of Elections
Ms. Ciress Cuevo, Office of Elections
Mr. Rhowell Ruiz, Office of Elections
Mr. Aaron Schulaner, Department of the Attorney General
PROCEEDINGS
l Call to Order

The meeting was called to order by interim chair, Mr. Harold Masumoto, at
1:10 p.m. on January 27, 2006 at the State Office Tower Room 204.

il. Approval of Minutes
Mr. Richard Swift moved to approve the minutes of the meeting of June

23, 2005. Mr. Harold Nelson seconded, and the motion carried
unanimously.

EXHIBIT 6



V.

Overview of DRE

Mr. Dwayne Yoshina presented an overview of the DRE selection process
to the Commission. Mr. Yoshina reported that the Office of Elections (OE)
has been in compliance with the provisions of the Help America Vote Act
(HAVA) since 2004. A two-election cycle contract was awarded to HART
Intercivic in 2004. A protest of the award was filed, ultimately resulting in
the cancellation of the second part of the Hart contract. OE is currently in
the process of selecting the vendor for the DRE for the 2006 elections.

The current DRE candidates meet all requirements of the Request For
Proposal (RFP). The winning vendor will be the DRE vendor for the 2006
election cycle. The contract for the vote counting system ends after the
2006 election cycle, after which a joint RFP for both the primary vote
counting and disabled accessible voting systems may be issued.

Draft Rules

Mr. Nelson presented the rules to the commission for discussion and
approval. Deputy Attorney General Aaron Schulaner clarified that the rules
in their present form do not provide for a procedure for selecting the Chief
Election Officer. Mr. Schulaner advised that rules could remove the
commission’s ability to be flexible in its selection process.

Mr. Nelson moved to approve the rules, but Ms. Susan Russell requested
that a change be made to the language of the sections covering the scope
of the complaints and the responses to complaints.

Mr. Masumoto called a recess at 2:02 p.m. in order to amend the
language. The meeting reconvened at 2:12 p.m. with the language
amended to the two sections as follows:

“Section 3-xx-6 Scope of Complaints. An appropriate subject for a
complaint to the Elections Commission concerning an
administrative act of the Office of Elections might be that it is:”

“Section 3-xx-8 Responses to complaints. All complaints will be
forwarded to the office of elections, and the Office of Elections will
be given the opportunity to respond to the complaint in writing. The
response to the complaint shall be addressed to the complainant,
with a copy of the response sent to the Elections Commission.”

The new language was read.



VL.

VII.

Mr. Nelson moved to approve the rules with the new language, and Mr.
Andrew Chang seconded. The motion carried unanimously.

These rules are now subject to public hearings. Mr. Daryl Yamamoto
moved, and Mr. Chang seconded to have Mr. Nelson chair the public
hearings. The motion carried unanimously.

Committees
A. Chair Selection Committee

Mr. Masumoto presented the names of Mr. Pat Yim and Mr. Mario
Ramil as possible candidates to serve as chair of the commission.
Ms. Russell submitted the name of Mr. Phil Leas.

Mr. Masumoto indicated that a vote could not be taken during the
meeting. Mr. Masumoto said that in the case of a deadlock, the
issue could be referred to the Chief Justice of the State Supreme
Court. Mr. Schulaner explained that this remedy to fill a commission
vacancy is not applicable to the commission chair, and that the
chair must be selected by a two-thirds vote of the commission. The
search for the commission chair will continue.

Mr. Masumoto suggested that the interim chair position be rotated
while the commission searches for the permanent chair.

Mr. Nelson moved and Mr. Chang seconded that Ms. Russell serve
as the new interim chair. The motion carried unanimously.

Correspondence and Announcements

Mr. Yoshina provided the commission with updates on candidate filing,
precinct official recruitment, election-related legislation and video-
conferencing capabilities of the OE.

Adjournment

There being no other business, Mr. Masumoto adjourned the meeting at
2:46 p.m.

Respectfully submitted,
Rex M. Quidilla
Elections Commission Secretary



Quick Review: Who Board Members Can Talk To and When (Part 1)
(Revised July 2018)

OIP often is asked whether board members can talk to the board’s staff, members of the public,
or one another in various situations when not in a meeting. To help board members understand what
they can talk about outside a meeting, and with whom, OIP has put together a three-part Quick Review.

1. Topics that Are Not ‘Board Business’

The Sunshine Law applies whenever board members are discussing board business, i.e., specific
matters within the board’s authority that are on a board’s upcoming agenda or reasonably likely to
appear on an agenda in the foreseeable future. When board members are discussing matters that are
not board business, the Sunshine Law does not apply to restrict the discussion. Thus, board members
could discuss with one another, or with anyone else:

0 Matters unrelated to what the board does, such as the weather, sports teams, personal
news, vacation plans, world events, or similar topics beyond the scope of the board’s
responsibilities;

0 Matters related to what the board does, but that are not being considered by the board
as a whole or a committee of the board at a meeting because they are ministerial (i.e.,
handled by staff) or within the Chair’s sole purview, such as scheduling of meetings,
including which items will appear on which meeting’s agenda, members’ travel
arrangements, logistical arrangements for an award ceremony, or similar topics; or

O Matters that the board considered in the past but does not expect to reconsider in the
foreseeable future because the matter has concluded, such as dedication of a
completed baseball field that the board gave approval to at an earlier stage, or a report
that the board was required to and did submit to a legislative body by a now-past date.

These sorts of matters can be discussed by board members in any number, and need not be discussed in
a meeting, because they are not board business at the time they are being discussed and, thus, the
discussion is not controlled by the Sunshine Law.

Board members may also attend lunches, social and ceremonial events, or board retreats,
without violating the Sunshine Law, so long as board business is not discussed, deliberated, or decided
upon.

1
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2. Staff, Lobbyists, and the General Public

The Sunshine Law only applies to boards and their discussions, deliberations, decisions, and
actions. Because the Sunshine Law does not apply to a board member’s communications with people
who are not members of the covered board, a member may discuss board business with people who
are not board members outside of a meeting, without needing to fall into one of the permitted
interactions. Board members, therefore, can freely talk or otherwise communicate with:

e Citizens concerned about a particular issue
e Reporters

e Lobbyists

e Board or agency staff

e Other government officials, and

e The general public.

It is possible that in some of those cases, the information from one board member will be
transmitted to other board members. For instance, a lobbyist may be going from one county council
member’s office to the next to talk about a piece of board business and may carry information over, as
in, “Councilmember A said she’d be willing to support us on this if the bill is amended to cover frogs as
well. Could you support that?” However, this would not be considered a discussion directly between
the council members. Similarly, a reporter might speak to multiple council members and say something
like, “Member B told me that the Board expects to reconsider the motion next month. Can you confirm
that?” Again, even though information was passed on, because the actual communication was through
a third party, it would not be considered a discussion between the board members.

Note: If board members would like to discuss board business with individuals who are not board
members, members should be mindful not to improperly disclose information that was part of an
executive meeting closed to the public, and may wish to consult with the board’s attorney in such
situations.

Information and materials provided by members to the staff may be incorporated into the
staff’s own analysis or report on a board matter and may be distributed by staff to the board
members in advance of a meeting. The staff’s report should not identify individual board members’
positions on an issue, but can recognize and discuss the various viewpoints in general and provide
recommendations for actions.

Board members should also refrain from using staffers as mere go-betweens to carry
messages between board members, as that could be found to be a discussion directly between board
members, depending on the circumstances. Telling a staffer, “I have concerns about the direction we're
taking on this issue and I'd like you to do some research on this aspect of it,” is fine, even if the staffer
tells other members, “Member C asked me to research this topic because of her concerns about the way
the board is handling the issue.” But telling a staffer, “Please go tell Members D and E that | have
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concerns about the way we’re handing this issue,” would be inadvisable, as it could be construed as a
serial communication with members D and E.

3. Other Board Members

As discussed above, the Sunshine Law applies whenever board members are discussing board
business. When board members communicate to one another about board business, they need to do
so either in (1) a properly noticed meeting, or (2) in circumstances where the discussion is specifically
permitted by one of the Sunshine Law’s exceptions. When board members are prohibited by the
Sunshine Law from discussing or communicating about board business face to face, they also cannot do
so by telephone, e-mail, letters or memoranda, social media such as Facebook and Twitter, or any other
means of communication.

Before communicating with other board members outside a meeting, a board member should
check whether one of the Sunshine Law’s permitted interactions applies. Permitted interactions are
specific circumstances in which the law permits board members to discuss board business outside a
meeting, so long as the statutory requirements are met.

The most frequently used permitted interaction, section 92-2.5(a), HRS, allows two board
members to discuss any board business, without limitation, so long as they do not make or seek a
commitment to vote and do not constitute a quorum of their board. This limitation on making a
commitment to vote does allow discussion of the two board members’ views and inclinations on an
issue, but prohibits, for example, horse-trading of votes such as, “If you’ll agree to vote my way on this
issue, I'll give you my vote on your pet project next month.”

The two-person permitted interaction does not require any prior arrangement on the part of the
two members using it; they can run into each other on the street, e-mail each other, or telephone each
other, so long as only two members are part of the discussion. Other people who are not members of
the board can be present, as their discussions with board members are not regulated by the Sunshine
Law.

Permitted interactions cannot be used to circumvent the requirements or the spirit of the law
to make a decision or to deliberate towards a decision upon a matter over which the board has
supervision, control, jurisdiction, or advisory power. Specifically, where two members have discussed an
issue using the two-person permitted interaction, they cannot then extend the discussion out to other
board members through serial use of the permitted interaction. If Member X called Member Y to talk
about the feral cat issue on the upcoming agenda, Member Y cannot then stop in the hallway to talk to
Member Z about it, as there would then be three members who were privy to the discussion. Both
Member X and Member Y must refrain from discussing the feral cat issue with other members until after
the board has next discussed it at a meeting, which essentially clears the slate as to members’ previous
discussions.



The other permitted interactions listed in section 92-2.5, HRS, generally require prior planning,
or apply only in certain circumstances, or both. OIP will discuss them in the forthcoming Parts 2 and 3 of
this Quick Review series.



MINUTES
OF THE
REGULAR MEETING OF THE
ELECTIONS COMMISSION

DECEMBER 7, 2004
1:00 p.m.
Hawaii State Capitol
Room 309

Commissioners in Attendance:

Mr. Andrew |.T. Chang
Mr. Steven K. Christensen
Mr. Harold S. Masumoto
Mr. Kevin McNamara

Mr. Harold Nelson

Ms. Susan Russell

Mr. Daryl T. Yamamoto

Technical Support Staff in Attendance:

Mr. Dwayne D. Yoshina, Chief Election Officer

Mrs. Robynn Yokooji, Office of Elections

Mr. Marc Todoroki, Office of Elections

Ms. Ciress Cuevo, Office of Elections

Mr. Rex Quidilla, Office of Elections -

Mr. Joey Manahan, Office of Elections

Mr. Aaron Schulaner, Department of the Attorney General

PROCEEDINGS
Call to Order
The meeting was called to order at 1:00 p.m. on December 7, 2004 at
State Capitol Conference Room 309 for the purposes of organizing the
Commission.

Overview Act 57 by Aaron Schulaner, Deputy Attorney General (AG)

Deputy Attorney General Aaron Schulaner provided an overview of Act
bY.

EXHIBIT 8



li. Administrative Procedures by Robynn Yokooji

Robynn Yokooji explained procedures to arrange for travel and
reimbursement of incidental expenses.

V. Motions and Discussions of the Commission

A. Mr. Harold Masumoto was nominated by Mr. Steven Christensen to
serve as interim chair of the Commission.

Ms. Susan Russell seconded.
Motion carried unanimously.

B. Masumoto moved to form a committee comprised of two Commission
Members to propose candidates to serve as chair and ninth member of
the Commission.

Russell seconded.

Motion carried unanimously.

C. Christensen moved to create a subcommittee to oversee drafting
administrative rules for the Commission.

Russell seconded
Motion carried unanimously.
V. Adjournment

There being no other business, the Regular Meeting of the Elections
Commission was adjourned at 3:00 p.m.

Respectfully submitted,

Dwayne D. Yoshina
Chief Election Officer



MICHAEL CURTIS STATE OF HAWA"
ELECTIONS COMMISSION CHAIR ELECTIONS COMMISSION

MINUTES OF THE
REGULAR MEETING OF THE
ELECTIONS COMMISSION

February 4, 2026 at 10:00 AM

Pursuant to Section 92-3.7, Hawaii Revised Statutes, the Elections Commission met
remotely using interactive conference technology. The video of the meeting may be
viewed on our website at: hitps://elections.hawaii.gov/about-us/boards-and-
commissions/elections-commission/.

Commissioners in Attendance:

Michael Curtis, Chair
Dylan Andrion
James Apana

Ralph Cushnie
Barbara Dalton
Lindsay Kamm
Jeffrey Osterkamp
Kahiolani Papalimu
John Sabas

Support Staff in Attendance:
Jordan Ching, Department of the Attorney General
Scott T. Nago, Office of Elections
Nicole Noel, Office of Elections
Aaron Schulaner, Office of Elections
Aulii Tenn, Office of Elections
PROCEEDINGS
Call to order [10:00 AM]

The regular meeting of the Elections Commission was called to order by Chair
Curtis.

EXHIBIT 9
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Roll call and determination of a quorum [10:00 AM]
All members of the Elections Commission were present at the meeting.
Approval of written minutes from the January 7, 2026 meeting [10:01 AM]

Shelby Billionaire provided testimony expressing approval of the meeting
minutes.

Commissioner Dalton moved to approve the written minutes from the January 7,
2026 meeting. The motion was further amended to include on page 15 paragraph
5, Robert’s Rules of Order would apply if the Commission by majority agree to
adopt. As an example, Deputy Attorney General Ching referenced that there is
nothing in our Administrative Rules that dictate procedure for appealing the ruling
of the Chair. The motion was seconded by Commissioner Apana and carried
unanimously. [10:03 AM]

Commissioner Andrion proposed adding language to the minutes
clarifying that, under HAR 3-170, the Commission is not bound by
Robert’s Rules of Order unless they are formally adopted, including with
respect to appeals of the Chair’s rulings. DAG Ching confirmed that
Robert’s Rules are not currently adopted in the Commission’s rules.

Commissioner Andrion moved to amend the motion, to approve the written
minutes from the January 7, 2026 meeting, by including on page 15
paragraph 5, Robert’s Rules of Order would apply if the Commission by
majority agree to adopt. As an example, Deputy Attorney General Ching
referenced that there is nothing in our Administrative Rules that dictate
procedure for appealing the ruling of the Chair. The motion was seconded
by Commissioner Kamm and carried unanimously. [10:07 AM]

The Commission discussed whether to formally adopt Robert’s Rules of Order to
govern its meetings, citing concerns about the lack of clear procedures.
Commissioners debated whether the item could be acted on without prior notice
and whether it constituted a substantial agenda amendment.

Deputy Attorney General (DAG) Jordan Ching advised that the Commission
could not vote on a non-agendized item unless the agenda was properly
amended and noted that Robert’s Rules apply only if formally adopted.

Commissioner Andrion moved to amend the agenda to add the consideration of
Robert’s Rules of Order as our operating system under Agenda Iltem IV. The
motion was seconded by Commissioner Cushnie and carried. [10:26 AM]
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YES: Andrion, Apana, Cushnie, Dalton, Kamm, Osterkamp, Papalimu,
Sabas
NO: Curtis
V. Communications and correspondence [10:27 AM]

Victoria Thompson provided testimony stating that the meeting was being
recorded by third parties for transparency and potential judicial review, and she
requested clarification on which procedural rules governed the meeting, including
how correspondence items would be handled so participants could proceed

properly.

Alohalani Hope Cermelj provided testimony criticizing the Chair and Commission
for poor organization and failure to follow proper procedures, alleging election-
related misconduct and failures, and stating an intent to pursue a federal court
case.

Michelle Stefanik provided testimony urging the Commission to adopt Robert’s
Rules of Order and clarify that election policy authority rests with the
Commission, not staff, including concerns about the Chief Election Officer’s role
in drafting legislation.

Susan Strom provided testimony expressing support for adopting Robert’s Rules
of Order and encouraging the Commission to proceed with the item and move
forward.

Tara Rojas provided testimony emphasizing that no one is above the law, urging
the Commission to follow Robert’s Rules of Order to maintain transparency,
accountability, and public trust in the election process.

Shelby Billionaire provided testimony expressing support for Robert’s Rules of
Order, praising certain Commissioners’ work, and raising concerns about audit
follow-up, Commissioner turnover, chain of custody issues, election integrity, and
the impact of the two-party system.

Jennifer provided testimony supporting adoption of Robert’s Rules of Order,
criticizing prior correspondence with the postmaster, and urging the Commission
to proceed with audits due to concerns about voting systems, ballot
discrepancies, chain of custody, and election integrity.

Brennon Cabral (via Andrew Aker) provided testimony describing his serious
medical condition, emphasizing the importance of being heard, expressing
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concern about transparency, and urging the Commission to count the Big Island
envelopes.

Junya Nakoa provided testimony criticizing the Chair’s conduct, supporting
adoption of Robert’s Rules and election audits, and stating that adherence to
rules and accountability are necessary for him to trust the Commission and
consider running for office.

Erica Barrett provided testimony supporting adoption of Robert’s Rules of Order
and urging an election audit, citing her experience of receiving a mailed ballot
addressed to her dog as a reason for concern.

AnnMarie Hamilton provided testimony stating that Hawaii elections should not
be certified without a complete and documented chain of custody, as required by
law.

Jamie Detwiler provided testimony expressing agreement with AnnMarie
Hamilton and appreciation for the Commission adopting Robert’s Rules of Order
to restore fairness and order in proceedings.

Tammy Ash Perkins provided testimony urging strict compliance with Hawaii
election law, emphasizing that documented chain of custody, transparency, and
accountability are essential to election integrity and public trust.

Jennifer Cabjuan provided testimony raising concerns about mail-in ballot chain
of custody, citing personal experiences and urging audits and postmaster
involvement to ensure transparency and public confidence.

Megeso-William Denis provided testimony supporting stricter election integrity
measures, citing public support for in-person voting, voter ID, and paper ballots,
and calling on election officials to oppose what he described as systemic
corruption.

Adriel Lam provided testimony raising concerns about the reliability, data
integrity, and access controls of Hawaii's statewide voter registration system,
citing irregular voter records and urging audits and paper ballot verification.

Laurie Thorson provided testimony alleging violations of the Sunshine Law,
claiming ballot counts were altered to keep Democrats in office, asserting this led
to increased state debt and corruption, and referencing her ongoing court case
as evidence.
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Sherilyn Wells provided testimony alleging election corruption in Hawaii,
including illegal internet connections to election systems, failure to release
requested cast vote records, and lack of accountability by election officials.

Commissioner Apana stated that members should vote based on whether they
viewed the matter as minor or significant enough to warrant additional public
input. He noted that if the motion failed, it could return on a future agenda. He
described the issue as a minor procedural change, consistent with past
adherence to Robert’s Rules, and stated he would vote in favor while
acknowledging both sides of the argument.

Commissioner Andrion moved that the Elections Commission adopt Robert's
Rules of Order as our parliamentary authority for conducting meetings, except
where superseded by our Administrative Rules or Sunshine Law. The motion
was seconded by Commissioner Cushnie and carried unanimously. [11:17 AM]

Commissioner Dalton stated that sending certified mail costs approximately six to
seven dollars per piece and that applying this requirement statewide would be
prohibitively expensive. She noted that postal rates have increased significantly
and characterized the proposal as financially unrealistic given the volume of
ballots involved. Commissioner Andrion supported the motion in principle, citing
concerns about discrepancies in business reply mail (BRM) records and arguing
that ballot tracking should be verifiable. Commissioner Cushnie emphasized
ballot security and stated the cost was justified.

Commissioner Papalimu argued there remained a discrepancy between USPS
receipts and recorded ballot totals and suggested reviewing financial records to
reconcile the amounts paid to USPS. Commissioner Apana sought clarification
on how accountable mail would function and its cost implications, including
whether voters would bear return postage costs.

Commissioner Osterkamp stated that missing USPS daily figures did not indicate
fraud, but rather incomplete reporting, and characterized the proposal as
unrealistic and unnecessary given existing records and audit options.

Commissioner Cushnie moved that all mail in ballots for the 2026 Election be
sent via accountable mail in order to enhance chain of custody controls and
reduce the risk of fraud. The motion was seconded by Commissioner Andrion
and failed. [11:28 AM]

YES: Andrion, Cushnie

NO: Apana, Dalton, Kamm, Osterkamp, Papalimu, Curtis



Elections Commission Meeting
February 4, 2026
Page 6

ABSTAIN: Sabas

Chief Election Officer (CEO) Scott Nago stated that seal and unsealing forms
had already been provided and clarified that the 2024 logs did not include
envelope counts, only seal numbers. He described this as an inventory practice
rather than a chain of custody issue and noted efforts to standardize procedures
in future elections. Commissioners discussed concerns about the absence of
envelope counts. Chair Curtis clarified that the motion was limited to producing
the existing transfer logs.

Commissioner Cushnie moved that the Chief Election Officer produce the
transfer logs used when the County of Hawaii delivered the 2024 General
Election ballots to the State Counting Center before the next meeting. The
motion was seconded by Commissioner Papalimu and carried. [12:12 PM]

YES: Andrion, Apana, Cushnie, Kamm, Papalimu, Curtis

NO: Dalton, Osterkamp

ABSTAIN: Sabas

Commissioner Dalton called for the question, and it failed. [12:21 PM]

YES: Apana, Dalton, Osterkamp, Sabas, Curtis

NO: Andrion, Cushnie, Kamm, Papalimu
The Commission discussed the motion to seek legislative funding for a Hawaii
County audit. Some members questioned whether the request was feasible given
that bill introduction deadlines had passed. CEO Nago clarified that recent

testimony he gave concerned a separate bill and that those funds could not be
used for an audit.

Commissioner Apana and others stated there may still be procedural options to
pursue funding. Commissioner Andrion supported the motion and requested that
a preliminary PIG report be placed on the next agenda.

Commissioner Apana moved that the Elections Commission send a letter to the
Legislature requesting funding to conduct an audit of the County of Hawaii and
management. The motion was seconded by Commissioner Papalimu and
carried. [12:30 PM]

YES: Andrion, Apana, Cushnie, Kamm, Papalimu, Sabas, Curtis
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NO: Dalton, Osterkamp

Commissioner Papalimu opposed the amendment, stating that focusing on one
county would improve the likelihood of obtaining funding and could support future
requests for statewide audits. Commissioner Apana agreed, noting limited
legislative resources and expressing concern that a broader request could
reduce the chances of approval. He stated that beginning with Hawaii County
would provide the strongest opportunity for success.

Commissioner Cushnie moved to amend the motion, that the Elections
Commission send a letter to the Legislature requesting funding to conduct
an audit of the County of Hawaii and management, to expand the request
for funding to include the entire State of Hawaii. The motion was seconded
by Commissioner Andrion and failed. [12:39 PM]

YES: Cushnie

NO: Andrion, Apana, Dalton, Kamm, Osterkamp, Papalimu
Sabas, Curtis

Commissioner Cushnie introduced a motion to request a written opinion from the
Attorney General regarding whether CEO Nago lawfully certified an election
before the statutory deadline for filing an election contest had expired. He stated
that the law requires certification only after the contest period and questioned
whether certifying early was permissible.

Commissioner Apana expressed concern that the motion was framed as a
loaded question and suggested that the issue would ultimately be resolved by the
courts. Commissioner Osterkamp stated that the matter was related to ongoing
litigation initiated by Commissioner Cushnie and questioned whether the request
would benefit the Commission.

Commissioner Cushnie moved that the Elections Commission request a written
legal opinion from the Deputy Attorney General on whether it was lawful for the
Chief Election Officer to certify the 2024 General Election on the same day a
timely election contest was filed under HRS 11-174.5. The motion was seconded
by Commissioner Andrion and failed. [12:46 PM]

YES: Andrion, Cushnie, Kamm, Papalimu
NO: Apana, Dalton, Osterkamp, Sabas, Curtis

Commissioner Cushnie requested that outstanding motions, including one
related to chain of custody certification, be tracked and placed under unfinished
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business until implemented. Commissioners Andrion and Kamm supported
reinstating a status report or unfinished business section. Commissioner
Papalimu questioned whether a new motion was needed and suggested the
Chair could direct resuming prior practice.

Commissioner Cushnie moved that the Elections Commission direct the staff to
prepare and place on future agenda a written status report identifying prior
Elections Commission motions that were adopted related to election verification,
ballot accountability, audits, and permitted interaction group (PIG)
recommendations and for each such motion, indicate the date of the motion, the
action directed, whether the motion has been completed, partially completed,
remains outstanding, or was rescinded, and any additional Commission action
required to bring the motion to completion. The motion was seconded by
Commissioner Andrion and failed. [12:55 AM]

YES: Andrion, Cushnie, Kamm
NO: Apana, Dalton, Osterkamp, Papalimu, Sabas, Curtis

Commissioner Cushnie stated that certain past motions, including one related to
chain of custody documentation, had not been fully implemented and requested
that outstanding motions be regularly updated and placed under unfinished
business until completed.

Commissioners Andrion and Kamm expressed support for reinstating a practice
of tracking and reporting on the status of motions. Commissioner Papalimu
questioned whether a new motion was necessary and suggested the Chair direct
that staff resume tracking motions.

Chair Curtis stated that preparation of the agenda falls within his authority and
discretion and acknowledged that some requested items had not been placed on
the agenda.

Commissioner Papalimu moved to include unfinished business on all future
agendas. The motion was seconded by Commissioner Kamm and carried. [1:06
PM]
YES: Andrion, Apana, Cushnie, Kamm, Papalimu, Sabas
NO: Dalton, Osterkamp, Curtis
V. Discussion Regarding Legal Authority to Unseal Election Ballots from the 2024

Hawaii County General Election in relation to Permitted Interaction Group formed
at the January 7, 2026 Elections Commission Meeting [1:10 PM]



Elections Commission Meeting
February 4, 2026
Page 9

The Board may move into Executive Session to consult with the Board’s attorney
on questions and issues pertaining to the Board’s powers, duties, privileges,
immunities, and liabilities in accordance with HRS section 92-5(a)(4).

Elizabeth Cook provided testimony expressing a preference for returning to local
neighborhood polling places, noting she had to travel a long distance to vote in
person, while also supporting public testimony and transparency.

Austin Martin provided testimony criticizing secrecy and lack of procedural rules,
alleging election misconduct, and urging the Commission to adopt Robert’s Rules
of Order and control its agenda.

Sherilyn Wells provided testimony arguing that sealing election records violates
federal retention and preservation laws and warning Commissioners of potential
legal liability for failing to act.

Jennifer provided testimony stating that it is unreasonable to restrict access to
election records, since reviewing them is necessary to validate discrepancies and
is the purpose of retaining them.

Jamie Detwiler provided testimony clarifying that federal law requires ballot
envelopes to be retained and preserved for 22 months and argued they should
be accessible for inspection and audit, noting that unsealing and auditing election
materials is lawful and routinely done.

Michelle Stefanik provided testimony urging the Commission to proceed
immediately with the approved audit of ballots and envelopes, stating that the law
allows unsealing for audits and that delays undermine transparency and public
trust.

Shelby Billionaire provided testimony urging the Commission to stop internal
disputes, complete the audit, address primary election party requirements, and
restore public trust.

Susan Strom provided testimony urging the Commission to eliminate executive
sessions, waive attorney-client privilege, and conduct all discussions fully in
public to restore trust and ensure transparency in election oversight.

Laurie Thorson provided testimony alleging election fraud, accusing the Attorney
General and election officials of protecting misconduct, politicizing oversight, and
silencing her after she pursued legal action and whistleblower claims.
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Victoria Thompson provided testimony alleging misinformation about USPS ballot
handling, lack of chain of custody, failures by the Chief Election Officer, and
discriminatory impacts of current voter registration practices.

Jennifer Cabjuan provided testimony calling for unsealing ballot envelopes for
audit, stating that envelope signatures and tracking are necessary to verify mail-
in ballot integrity and expose procedural flaws.

Debra Bringman provided testimony supporting audits, voter ID, and in-person
voting, stating that transparency and verification and necessary to restore public
confidence in Hawaii’s elections.

Junya Nakoa provided testimony opposing vote-by-mail, questioning USPS
reliability and costs, expressing distrust in election administration, and advocating
in-person voting with ID.

Wallyn Christian provided testimony calling for transparency over executive
sessions, accountability and integrity in elections, support for Robert’s Rules,
concern about primary ballot practices, and a request for the Commission to
move business forward efficiently.

Tara Malia Gregory provided testimony warning that delayed ballot audits risk
losing federal funding and urging timely accountability to protect election integrity
and taxpayers.

Adriel Lam provided testimony asserting that ballots can be unsealed for lawful
audits and should be fully hand-counted to verify election integrity.

During discussion of Agenda Item Ill, Commissioner Kamm noted that the
wording of Agenda ltem V required correction, clarifying that the agenda item
concerns “unsealing envelopes”, not “ballots”, and that no Permitted Interaction
Group was formed, as only two Commissioners were authorized to set up and
oversee the audit.

Commissioner Cushnie stated that the matter involved the public’s election and
should remain fully open to the public. He expressed opposition to entering
executive session and stated that any legal advice should be shared publicly.

Chair Curtis explained that executive session would allow for discussion under
attorney client privilege and that any resulting motion or resolution would be
brought back into open session for public discussion.
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Commissioner Dalton moved that the Commission enter Executive Session to
consider Agenda Item V. The motion was seconded by Commissioner Apana
and failed. [1:12 PM]

YES: Apana, Dalton, Osterkamp, Sabas, Curtis
NO: Andrion, Cushnie, Kamm, Papalimu

Commissioner Cushnie characterized the issue as significant and stated that the
matter involved fundamental questions about the Commission’s oversight
authority and ability to verify election processes. He emphasized the importance
of obtaining DAG Ching'’s interpretation in writing rather than relying solely on
verbal guidance provided during the meeting. Commissioner Cushnie stated that
a written opinion would create a clear record that could be reviewed by legal
counsel or, if necessary, by a court. He expressed disagreement with DAG
Ching’s interpretation and reiterated his belief that applicable law permits the
Commission to conduct an audit, including unsealing and counting envelopes. He
further stated that if the legal interpretation would effectively prevent the
Commission from proceeding, that position should be clearly articulated in writing
so the Commission could determine its next steps.

DAG Ching clarified that he was not attempting to obstruct or prevent the
Commission from taking action. He stated that his role was to provide legal
advice based on his interpretation of the relevant statutes and administrative
rules. He explained that his comments were advisory in nature and intended to
inform the Commission’s decision-making.

Commissioner Sabas thanked DAG Ching for providing his legal perspective and
stated that he was comfortable deferring further action until the expiration of the
22-month retention period, at which time the statutory constraints would no
longer apply. He indicated that waiting would avoid potential legal complications.

Chair Curtis reiterated that the motion under consideration was limited to
requesting a written opinion from DAG Ching memorializing his legal
interpretation. He invited further discussion from Commissioners regarding the
request before proceeding with consideration of the motion.

Commissioner Cushnie moved to get Deputy Attorney General Ching’s opinion
reading Agenda Item V in writing within two weeks. The motion was seconded by
Commissioner Kamm and carried. [2:24 PM]

YES: Andrion, Apana, Cushnie, Kamm, Papalimu, Curtis

NO: Dalton, Osterkamp, Sabas
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DAG Ching clarified that he could provide a written opinion reflecting his legal
interpretation in a shorter timeframe, but that a formal Attorney General opinion
requiring full departmental review and publication would take significantly longer
and did not have a specific timeline. He explained that his written opinion would
be provided in his capacity as Deputy Attorney General to the Commission, not
as a personal opinion.

Commissioner Apana indicated he would vote against the motion, stating a
preference for a formal opinion from the full Attorney General’s office and
expressing concern that two weeks was not a reasonable timeframe. Additional
discussion addressed the distinction between an individual written opinion and a
formal, binding opinion.

Commissioner Cushnie moved that the Elections Commission call a special
session or meeting in two weeks to discuss Deputy Attorney General Ching’s
written opinion regarding Agenda Item V. The motion was seconded by
Commissioner Kamm and failed. [2:37 PM]

YES: Andrion, Cushnie, Kamm, Papalimu
NO: Apana, Dalton, Osterkamp, Sabas, Curtis

Commissioner Papalimu stated that discussion did not require a motion under
Robert’s Rules and requested a formal written opinion from the Attorney General
clarifying whether the Elections Commission is a designated entity authorized to
conduct an audit. Commissioner Cushnie argued that counting envelopes was
necessary to verify statewide voter registration system totals and urged obtaining
clear legal authority to proceed quickly with unsealing and counting the
envelopes.

Commissioner Cushnie moved to request an opinion from the Attorney General’'s
on whether the Elections Commission can count envelopes. The motion was
seconded by Commissioner Kamm. During discussion, Commissioner Cushnie
moved to request an opinion from the Attorney General and Deputy Attorney
General on whether the Elections Commission has the authority to unseal the
records within the 22-month period to conduct an audit. The motion was
seconded by Commissioner Papalimu. During discussion, Commissioner
Papalimu stated she would like a written opinion from the Attorney General
clarifying whether the Elections Commission, who oversees the Office of
Elections for the State of Hawaii, is designated under Hawaii Administrative Rule
§3-177-757 as one of the entities that can conduct an audit. Chair Curtis clarified
that the motion is to ask the Attorney General if the Elections Commission is
designated to access the ballots. The motion carried. [2:43 PM]
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VI.

YES: Andrion, Apana, Cushnie, Kamm, Papalimu
NO: Dalton, Osterkamp, Sabas, Curtis

CEO Nago clarified that for the 2020 Elections, only the General Election ballots
are retained due to litigation. For the 2022 Elections, only the General Election
ballots are retained due to the House District 37 audit. Lastly, for the 2024
Elections, both the Primary and General Election ballots are retained.

Commissioner Cushnie moved to advise the Chief Election Officer to retain and
preserve the records from the 2020, 2022, and 2024 Elections that remain. The
motion was seconded by Commissioner Andrion and carried unanimously. [2:55
PM]

Pending OIP Appeals [3:13 PM]
a) S Appeal 26-17

Victoria Thompson provided testimony stating that the Commission must ensure
full public testimony and transparency in connection with the OIP appeal,
criticized time limits and alleged failures by the Chief Election Officer, and urged
the Commission to consider replacing him.

Jamie Detwiler provided testimony explaining that a House District 37 election
audit was lawfully approved and pursued within the 22-month preservation
period, demonstrating that audits can be conducted during that timeframe and
should not be delayed or denied.

Sheryl Bieler provided testimony requesting that the Chair enforce Robert’'s
Rules of Order by addressing Commissioner Dalton’s disruptive language and
behavior to maintain proper decorum.

Tammy Ash Perkins provided testimony questioning why election records cannot
be publicly reconciled if processes were done correctly, and called for clear
answers, orderly procedure, and transparency to restore public confidence in
elections.

Enoka Shayne Bingo provided testimony arguing that the prior House District 37
audit sets precedent, questioning the need to wait for a DAGS response, and
asking the Commission to revisit and set a date for the audit.

Michelle Stefanik provided testimony stating that precedent exists to set an audit
date, criticizing incomplete meeting minutes and lengthy video records, citing
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Sunshine Law requirements, and requesting corrected and detailed minutes for
the October 29, 2025 meeting before the next Commission meeting.

Tara Rojas provided testimony urging the Commission to immediately set an
audit date, citing repeated Sunshine Law violations, improper minutes, curtailed
public testimony, and emphasizing that the Commission already has the authority
to act without further approval.

Jennifer provided testimony expressing concern that the Chair frequently cuts off
public speakers before they can connect their comments to agenda items and
argued that the public should be allowed to fully voice concerns, including
alleged legal violations.

Shelby Billionaire provided testimony alleging widespread Sunshine Law and
UIPA violations, citing complaint statistics and declining transparency rankings,
and urged the Commission to fully investigate OIP complaints and restore public
trust.

Susan Strom provided testimony supporting prior speakers, stating that since
precedent has been set the Commission should stop delaying and set the audit
date immediately to move forward.

Tara Malia Gregory provided testimony correcting the ballot preservation
deadline to September 2026 and called on the Commission to set an audit date
and enforce compliance.

The Commission discussed an OIP complaint alleging a testifier was improperly
cut off during public testimony. Commissioners expressed differing views on the
Chair’s enforcement of agenda limits, with some supporting the need for order
and others raising concerns about fairness and consistency.

DAG Ching clarified that no response had yet been submitted. He offered to draft
a response explaining the circumstances, and the Commission referenced
adopting Robert’s Rules of Order to guide future meetings.

Commissioner Dalton shared that she had received a threatening text message
on January 24. She requested that the incident be reflected in the record and
expressed concern that heightened public frustration had led some individuals to
move beyond civil discourse and attempt to intimidate members of the
Commission.

Commissioner Cushnie moved that the Elections Commission recognize that
Chair Curtis violated the Sunshine Law regarding S Appeal 26-17. The motion
was seconded by Commissioner Papalimu and failed. [3:43 PM]
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YES: Andrion, Cushnie, Kamm, Papalimu
NO: Apana, Dalton, Osterkamp, Sabas, Curtis

The Commission clarified that DAG Ching would draft a response letter to OIP on
behalf of the Commission, if approved. Commissioner Andrion questioned
whether the matter had already been voted on, and Chair Curtis clarified that this
motion specifically authorized the DAG to prepare a response.

Commissioner Apana moved to have Deputy Attorney General Ching prepare a
letter responding to S Appeal 26-17, including the events that occurred during the
meeting, an apology from the Elections Commission, and that the Commission
will improve moving forward. The motion was seconded by Commissioner Sabas
and carried unanimously. [3:57 PM]

Adjournment [4:02 PM]

Chair Curtis adjourned the meeting at 4:02 PM.

Respectfully submitted,

Tl

Nicole Noel
Elections Commission Secretary
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February 26, 2026

To the Elections Commission:

At the February 4, 2026 meeting, the Elections Commission (“Commission”)
requested the undersigned Deputy Attorney General to provide written advice on the
following inquiries: (1) whether the Commission has authority to unseal election ballot
envelopes within the twenty-two month retention period established under state and
federal law; and (2) whether the Commission is the “designated representative”
authorized to conduct subsequent audits of elections results under Hawai'i
Administrative Rules (“HAR”) section 3-177-757(g).

As to the first inquiry, the relevant federal and state election record retention laws
and rules do not expressly authorize the Office of Elections or the Commission to
unseal voted ballots within the twenty-two-month retention period. Further, although
HAR section 3-177-757 allows the chief election officer or “designated representative” to
conduct subsequent audits, the rule states that such audits be conducted “in
accordance with established procedures.” Because the only audit procedures
established under state law are done prior to election certification, it is unclear whether
unsealing the election records to conduct an audit performed after election certification
and within the federal retention period is authorized.

As to the second inquiry, the laws and rules of the Office of Elections and the
Commission do not designate the Commission as the “designated representative”
referred to in HAR section 3-177-757(g). Rather, the “designated representative”
referred to in this provision would be the person or entity designated by the chief
election officer, who is authorized to delegate his responsibilities in administering state
elections under Hawaii Revised Statutes (“‘HRS”) section 11-2(a).

I. Legal Authority to Unseal Election Results

As explained below, federal law establishes a mandatory retention period that
requires election officers to retain and preserve certain election records for twenty-two
months. Our state laws and rules require certain election records to be sealed and
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stored for at least the twenty-two-month period required under federal law. Although
our rules allow the chief election officer or his designated representative to conduct
subsequent audits, such audits must be conducted “in accordance with established
procedures.” Because the audit procedures established under Hawaii law only
contemplate audits performed prior to election certification, it is unclear whether the
Commission or the Office of Elections may unseal these documents to conduct an audit
after an election is certified and within the federal retention period.

a. Federal Election Record Retention Laws.
52 United States Code (“U.S.C.”) section 20701 states:

Every officer of election shall retain and preserve, for a period of
twenty-two months from the date of any general, special, or primary
election of which candidates for the office of President, Vice
President, presidential elector, Member of the Senate, Member of
the House of Representatives, or Resident Commissioner from the
Commonwealth of Puerto Rico are voted for, all records and papers
which come into his possession relating to any application,
registration, payment of poll tax, or other act requisite to voting in
such election, except that, when required by law, such records and
papers may be delivered to another officer of election and except
that, if a State or the Commonwealth of Puerto Rico designates a
custodian to retain and preserve these records and papers at a
specified place, then such records and papers may be deposited
with such custodian, and the duty to retain and preserve any record
or paper so deposited shall devolve upon such custodian. Any
officer of election or custodian who willfully fails to comply with this
section shall be fined not more than $1,000 or imprisoned not more
than one year, or both.

Under this provision, election officers are required to retain and preserve certain
election records except for the limited circumstances stated in the statute. Under 52
U.S.C. section 20703, only the Federal Attorney General is allowed to request any
records retained in accordance with this provision for its review.! Any person that
willfully steals, destroys, conceals, mutilates, or alters such records is subject to criminal
penalties.?

1 See 52 U.S.C. § 20703.
2 See 52 U.S.C. § 20702.
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b. State Election Records Retention Laws and Rules.

HRS chapter 11, part X, sets forth the Office of Elections’ procedures for vote
disposition in Hawaii elections, including the procedures for tabulating elections results
and sealing voted ballots. HRS section 11-154 states:

The voted ballots shall be kept secure and handled only in the
presence of representatives not of the same political party or official
observers in accordance with rules adopted for the various voting
systems. After all the ballots have been tabulated they shall be
sealed in containers. Thereafter, these containers shall be
unsealed and resealed only as prescribed by rules governing
elections.

The ballots and other election records may be destroyed by the
chief election officer or clerk when all elected candidates have been
certified by the chief election officer, or in the case of candidates for
county offices, by the clerk and after compliance with retention
schedules of applicable federal law.3

As stated above, voted ballots that have been tabulated are required to be
sealed in containers and may only be unsealed in accordance with the procedures set
forth in the Office of Elections’ administrative rules. The statute further states that the
Office of Elections may destroy election records only after compliance with the retention
schedules required by federal law, e.g., the twenty-two-month retention period
established under 52 U.S.C. section 20701.

HAR section 3-177-757 sets forth, amongst other things, the procedures for
sealing and storing counted ballots, which include:

(f) After all ballots are counted, the election database and vote data
storage media, test ballots and results, the election results, and the
voted ballots shall be sealed in containers or cabinets.

(g) Subsequent audits may be conducted by the chief election
officer, clerk, or designated representative in accordance with
established procedures.

(h) A written record shall be maintained of each opening and
sealing of these storage containers or cabinets. The record shall
include all of the following:

3 (Emphases added).
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(1) Date and time;

(2) Name of each person requesting opening and reasons
for opening;

(3) Seal numbers; and

(4) Signatures of two or more witnesses attesting to the
opening and closing of these containers or cabinets and
certifying that ballots were handled in their presence at all
times.

(i) The containers or cabinets shall be sealed and stored for
twenty-two months in accordance with federal law.*

As set forth above, all voted ballots are required to be sealed in containers or
cabinets after they have been counted, and subsection (i) states that said containers
are required to be sealed and stored for the duration of the twenty-two month federal
retention period. Although the rule allows for subsequent audits to be conducted by the
chief election officer or “designated representative,” it also specifies that such audits
must be conducted “in accordance with established procedures.”

In reviewing HRS chapters 11 and 16, as well as HAR chapter 3-177, it appears
that the only established audit procedures for voted ballots are post-election, pre-
certification audits. For example, HRS section 16-42(b) requires the chief election
officer to conduct a “post-election, pre-certification audit of a random sample of not less
than ten per cent of the precincts employing the electronic voting system,” before he is
able to rely on electronic tallies created by electronic voting systems. This requirement
is further implemented in HAR section 3-177-762, which sets forth specific procedures
to conduct the manual audit and to expand the audit in the event discrepancies are
found. Such audits are required to be considered prior to election certification.®

In sum, the federal and state authority discussed above does not expressly
authorize the unsealing of election records prior to the twenty-two-month federal
retention period. Although HAR section 3-177-757 allows for subsequent audits to be
conducted that may require unsealing of said records, such audits must be done in
accordance with established procedures. Because the only audit procedures for voted
ballots established by law or rule appears to contemplate post-election, pre-certification
audits, it is unclear whether the Office of Elections or the Commission may unseal the
election records for the purpose of conducting an audit post-certification within the

4 See HAR § 3-177-757 (emphases added).
5 See HRS § 11-155.
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federal retention period. Given this, there may be exposure to a legal challenge against
the Commission for authorizing such an audit.

II. “Designated Representative” under HAR section 3-177-757(q)

Under HRS section 11-2(a), the chief election officer is authorized to “delegate
responsibilities in state elections within a county to the clerk of that county or to other
specified persons.” Accordingly, HAR chapter 3-177 makes reference to “designated
representatives” in prescribing the various functions and responsibilities of the chief
election officer, as he is statutorily authorized to delegate such responsibilities in
administering state elections.®

Consistent with this authority, HAR section 3-177-757(g) states that after ballots
are tabulated and sealed, “[s]Jubsequent audits may be conducted by the chief election
officer, clerk, or designated representative in accordance with established procedures.””
The “designated representative” referred to in this provision (as with the other provisions
in HAR chapter 3-177) is not specifically identified or stated, and there is nothing in the
Office of Elections or the Commission’s laws or rules that designate the Commission as
the representative referred to in this rule.

Given this, it does not appear that the Commission is the “designated
representative” referred to in HAR section 3-177-757(g). Rather, as with his other
responsibilities in administering state elections, it is the chief election officer who may
designate a representative to conduct the audit authorized under this provision as
allowed under HRS section 11-2(a).

lll. Conclusion

Thank you for your attention to this memorandum. If you have any further
questions, we can discuss further at the next properly agendized meeting.

o D

Jordan A. ‘(Ching, DeMy Attorney General

6 See, e.g., HAR § 3-177-502 (authorizing the chief election officer, clerk, or designated representative to
collect voted ballots, vote date storage media, etc.); HAR § 3-177-453 (requiring the chief election officer
or designated representative to maintain a complete count of marksense ballots); HAR § 3-177-701
(requiring the chief election officer or designated representative to approve all necessary forms, supplies,
and procedures used in the operation of any voting system); HAR § 3-177-552 (authorizing the chief
election officer, clerk, or designated representative to establish procedures associated with the return of
specific voter service center materials prior to election day).

7 (Emphasis added).



MICHAEL CURTIS STATE OF HAWA"
ELECTIONS COMMISSION CHAIR ELECTIONS COMMISSION

MINUTES OF THE
REGULAR MEETING OF THE
ELECTIONS COMMISSION

March 11, 2026 at 10:00 AM

Pursuant to Section 92-3.7, Hawaii Revised Statutes, the Elections Commission met
remotely using interactive conference technology. The video of the meeting may be
viewed on our website at: https://elections.hawaii.gov/about-us/boards-and-
commissions/elections-commission/.

Commissioners in Attendance:

Michael Curtis, Chair
Dylan Andrion

Ralph Cushnie
Barbara Dalton
Lindsay Kamm
Jeffrey Osterkamp
Kahiolani Papalimu
John Sabas

Support Staff in Attendance:
Jordan Ching, Department of the Attorney General
Scott T. Nago, Office of Elections
Nicole Noel, Office of Elections
Aaron Schulaner, Office of Elections
Aulii Tenn, Office of Elections
PROCEEDINGS
Call to order [10:00 AM]

The regular meeting of the Elections Commission was called to order by Chair
Curtis.

EXHIBIT 10
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V.

Roll call and determination of a quorum [10:00 AM]

All members of the Elections Commission were present at the meeting with the
exception of Commissioner Apana.

Approval of written minutes from the February 4, 2026 meeting [10:01 AM]

Vivian Toellner provided testimony asking the Commission to stop further
discussion of the 2024 Election since it has concluded and the terms are nearly
complete.

Shelby Billionaire provided testimony thanking the Secretary for the quality of the
meeting materials and minutes and expressing appreciation for their work.

Commissioner Dalton moved to approve the written minutes from the February 4,
2026 meeting. The motion was further amended to include the written opinion
that Deputy Attorney General Ching sent to the Elections Commission. The
motion was seconded by Commissioner Sabas and carried noting the excused
absence of Commissioner Apana. [10:04 AM]

YES: Andrion, Cushnie, Kamm, Papalimu, Sabas, Curtis
NO: Dalton, Osterkamp
Commissioner Cushnie stated that the meeting minutes did not accurately
reflect the Deputy Attorney General’s oral opinion and requested inclusion
of the written opinion in the minutes, while Commissioner Kamm
supported adding a reference and summary of the opinion since it was
discussed in open session.
Commissioner Cushnie moved to amend the motion, to approve the
written minutes from the February 4, 2026 meeting, to include the written
opinion that Deputy Attorney General Ching sent to the Elections
Commission. The motion was seconded by Commissioner Papalimu and
carried noting the excused absence of Commissioner Apana. [10:05 AM]
YES: Andrion, Cushnie, Kamm, Papalimu, Sabas, Curtis
NO: Dalton, Osterkamp
Unfinished business [10:08 AM]

a) Report from Commissioner Andrion’s PIG regarding chain of custody



Elections Commission Meeting Summary
March 11, 2026
Page 3

b) Update from Commissioner Dalton on contact with USPS
c) Update from Chair Curtis on letter to county auditors

d) Letter from Commission to the Legislature requesting funding for Hawaii
County audit

Commissioner Andrion requested to present their Permitted Interaction Group
(PI1G) report before public testimony. The Chair ruled to proceed with testimony
first.

Commissioners Andrion and Cushnie objected and sought to appeal the ruling
under Robert’s Rules of Order.

Deputy Attorney General (DAG) Jordan Ching advised that either order is
permissible under Sunshine Law, as long as testimony occurs before
Commission action. Chair Curtis maintained the decision to proceed with
testimony first.

Commissioner Andrion moved that the Elections Commission take public
testimony after the PIG report is presented. The motion was seconded by
Commissioner Cushnie and carried noting the excused absence of
Commissioner Apana. [10:10 AM]

YES: Andrion, Cushnie, Kamm, Osterkamp, Papalimu, Curtis
NO: Sabas
ABSTAIN: Dalton

Commissioner Andrion presented their PIG report reviewing ballot chain of
custody and accounting procedures for the 2024 General Election. He reported
that Counties did not consistently provide required documentation or verifiable
daily ballot counts, resulting in incomplete records and an inability to
independently reconcile ballot envelopes with ballots counted. The report also
noted inconsistencies in chain of custody practices and reliance on internal
systems rather than independently verifiable records. He concluded with
recommendations to standardize documentation and procedures, define chain of
custody, incorporate independent reconciliation methods, and strengthen
oversight to ensure future compliance.

Public testimony on Agenda ltem IV (a):
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Shelby Billionaire provided testimony expressing support for the
recommendations presented, discussing election procedures and chain of
custody requirements, and raising concerns about election administration in
certain Counties.

Jennifer Hunt provided testimony stating that she had previously requested
related records, raising concerns about discrepancies and recordkeeping
practices, and emphasizing the importance of conducting the previously
approved audit. Additionally, Ms. Hunt stated that the intelligent mail barcode
allows mail processing equipment to automatically count returned mail pieces
and transmits counts to USPS systems for reporting.

Vivian Toellner provided testimony stating that she supports accountability but
encouraged the Commission to focus on improvements for future elections rather
than revisiting the 2024 Election results.

Brennon Cabral (via Andrew Aker) provided testimony expressing concerns
about election administration, transparency, and ballot accounting, and urged the
Commission to consider changes to the voting system and procedures.

Austin Martin provided testimony expressing concerns about election
administration and calling for accountability and further investigation.

Sherilyn Wells provided testimony expressing support for prior comments and the
PIG report, raising concerns about mail-in voting, and suggesting additional
measures to strengthen ballot security and voter registration records.

Jamie Detwiler provided testimony complimenting the investigative work of
Commissioner Andrion and the PIG team and raised concerns about compliance
with election regulations, ballot security, and voter roll accuracy.

Keoni Payton provided testimony complimenting the report’s findings and raised
concerns about election administration, ballot tabulation, and transparency.

Faith Burns provided testimony raising questions about the mail-in voting system
and chain of custody procedures and expressing concerns about election
transparency and potential improvements.

Susan Strom provided testimony expressing concerns about the certification of
the 2024 Election, supporting additional election safeguards, and calling for
greater accountability in election administration.



Elections Commission Meeting Summary
March 11, 2026
Page 5

Michelle Stefanik provided testimony thanking Commissioner Andrion and the
P1G team for their report, expressing concerns about election security, and
urging the Commission to adopt the report’'s recommendations.

Doug Pasnik provided testimony referencing prior observations and
documentation related to past elections, raised concerns about election
procedures and recordkeeping, and requested that his previously submitted
complaint remain on the Commission’s agenda until resolved.

Jaerick Medeiros provided testimony expressing concerns about election
administration and voting rights and urged that election responsibilities be
returned to the Counties.

Tammy Ash Perkins provided testimony emphasizing the importance of
transparency, accountability, and public confidence in elections, supported the
PIG report, and encouraged consideration of restoring in-person voting options.

Bruce Yoakum provided testimony stating that the 2024 Election should be
reviewed to restore public confidence, expressed concerns about mail-in voting,
and supported consideration of in-person voting options.

Wallyn Christian provided testimony praising the PIG report, raising concerns
about mail-in voting and election procedures, and urging the Commission to
consider changes to the voting system and administration.

Joseph Akana provided testimony stating that the issues related to mail-in ballots
have been ongoing for several years, supported the PIG report’s
recommendations, and encouraged further review to address and resolve these
concerns.

Victoria Thompson provided testimony supporting prior testimonies and the PIG
report and urged the Commission to consider removal of the Chief Election
Officer.

Tamara McKay provided testimony expressing concerns about Commissioner
engagement and accountability, supported the PIG report and its findings, and
emphasized the need for transparency and adherence to election laws.

Tara Malia Gregory provided testimony supporting prior comments and the PIG
report, raised concerns about elections laws and administration, and advocated
for returning election responsibilities to the Counties.
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Andrew Aker provided testimony requesting that the Commission hold a
guestion-and-answer session with the public to address concerns and improve
transparency.

Robyn provided testimony praising the PIG report, expressing concerns about
election fairness, and supporting in-person voting and adoption of the report’s
recommendations.

A testifier identified only as “iPhone” provided testimony expressing concerns
about corruption in the state’s election system and encouraged seeking federal
oversight and broader awareness of these issues.

Rob Burns provided testimony expressing concerns about election
administration, advocating for leadership changes, and suggesting consideration
of alternative voting methods.

Elizabeth C. provided testimony raising concerns about voter registration
accuracy and election administration, supported the PIG report, and encouraged
consideration of in-person voting and local ballot counting.

Public testimony on Agenda Item IV (b), (c), (d):

Keoni Payton provided testimony raising questions regarding a potential conflict
of interest related to a Commissioner’s prior employment and requested that the
matter be noted for the record.

Jamie Detwiler provided testimony on agenda items related to election audits,
emphasized the need to audit ballot envelopes for compliance, and proposed a
cost-free approach using volunteers to conduct the audit.

Sherilyn Wells provided testimony on USPS-related issues, describing a personal
experience with delayed mail delivery and suggesting that the Commission
consider standards to ensure reliability and integrity in mail handling.

Joseph Akana raised a point of order inquiring whether the PIG report had been
formally received and accepted by the Commission.

Shelby Billionaire provided testimony raising concerns about election
administration and chain of custody procedures, and emphasized the need for
transparency and solutions moving forward.

Jennifer Hunt provided testimony stating that USPS data renders certain updates
unnecessary, emphasized the need to audit ballot envelopes to address
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discrepancies, and raised concerns about delays and agenda-setting for
unresolved election matters.

Victoria Thompson provided testimony inquiring about the anticipated cost of
ballot counting, offering assistance in coordinating volunteers, and requesting
clearer points of contact and follow-up action items for the audit process.

Vivian Toellner provided testimony offering to volunteer for election audit efforts
and noted that she had previously expressed interest without receiving a
response.

Michelle Stefanik provided testimony supporting moving forward with the audit
using volunteers and emphasized that previously approved unfinished business
items should be included on the agenda.

Linda provided testimony offering to volunteer, along with others, to assist with
counting ballot envelopes and expressed appreciation for the PIG report.

Wallyn Christian provided testimony thanking those involved in the PIG report,
requested documented evidence related to USPS communications, and
emphasized the need for an audit and consideration of changes to election
administration.

Tara Malia Gregory provided testimony on agenda items, raised concerns about
USPS information, prior communications, and audit timing, and emphasized the
urgency of conducting the audit.

Austin Martin provided testimony on agenda items, alleging intentional
misconduct in election administration, and called for accountability and further
action by the Commission.

Enoka Shayne Bingo provided testimony emphasizing the need to address
unfinished business related to election audits, encouraged better tracking of
pending items, and offered volunteer support to assist with the audit process.

Sheryl Bieler provided testimony offering to volunteer for ballot counting and
noted her prior experience with election-related roles.

Susan Strom provided testimony opposing legislative involvement in election
audits, supported conducting audits independently and promptly, and
emphasized the need for transparency and accountability.
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Jaerick Medeiros provided testimony raising concerns about a potential conflict of
interest, offering volunteer support for election-related work, and advocating for
returning election responsibilities to the Counties.

Commissioner Dalton reported that she contacted a U.S. Postal Service
representative regarding the Commission’s request and was informed that the
inquiry had been elevated to postal headquarters for legal review to determine
whether a representative could address the Commission. She noted that a local
postmaster could not provide an official response and that a USPS
representative may be available for a future meeting pending approval.

Chair Curtis reported that no responses had been received from the County
Auditors following the correspondence he sent to their offices.

Commissioner Cushnie moved that Chair Curtis write a follow up letter to the
County Auditors. The motion was seconded by Commissioner Kamm failed
noting the excused absence of Commissioner Apana. [11:38 AM]

YES: Andrion, Cushnie, Kamm, Papalimu
NO: Dalton, Osterkamp, Sabas, Curtis

Commissioner Cushnie stated that previously approved items had not been
returned to the agenda as unfinished business and requested follow-up, including
matters related to signature verification and a prior complaint referred to the
Attorney General.

Commissioner Cushnie moved to add the following items to unfinished business
on the next agenda: Doug Pasnik’s complaint ECC-25-006 from the October 29,
2025 meeting for referral to the Attorney General and the motion made on June
19, 2024 regarding an investigation on signature verification. The motion was
seconded by Commissioner Papalimu and failed noting the excused absence of
Commissioner Apana. [11:41 AM]

YES: Andrion, Cushnie, Kamm, Papalimu
NO: Osterkamp, Sabas, Curtis
ABSTAIN: Dalton
Commissioner Papalimu requested that the Chief Election Officer designate the

Commission to conduct an audit, including counting ballot envelopes.
Commissioner Cushnie supported the request, citing discrepancies in counts.
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Commissioner Kamm noted the law allows for a designated representative and
that such an audit could verify results.

Commissioner Papalimu moved that Scott Nago designate the Elections
Commission as an interested party so they can legally audit the County of Hawaii
votes. The motion was further amended to change the term from interested party
to designated representative. The motion was seconded by Commissioner
Cushnie and carried noting the excused absence of Commissioner Apana.
[12:29 PM]

YES: Andrion, Cushnie, Kamm, Papalimu, Curtis
NO: Dalton, Osterkamp, Sabas

Commissioner Kamm moved to amend the motion, that Scott Nago
designate the Elections Commission as an interested party so they can
legally audit the County of Hawaii votes, to change the term from
interested party to designated representative. The motion was seconded
by Commissioner Papalimu and carried unanimously noting the excused
absence of Commissioner Apana. [12:35 PM]

V. Discussion on the procedure for appointing a new Commission Chair following
Chair Curtis’ term expiration on June 30, 2026 [12:48 PM]

Shelby Billionaire provided testimony expressing support for moving forward with
the matter, encouraging action by the Commission, and commenting on
leadership considerations.

Austin Martin provided testimony expressing concerns about the process for
selecting leadership, urging adherence to proper procedures and transparency,
and encouraging the Commission to allow the process to proceed fairly.

Alohalani Hope Cermelj provided testimony urging timely action on election-
related issues and emphasizing the importance of addressing voter concerns.

Susan Strom provided testimony emphasizing the importance of voting rights,
encouraging greater public involvement in decision-making, and urging the
Commission to consider constitutional principles and the will of the people in its
actions.

Michelle Stefanik provided testimony opposing the use of executive session for
selecting the next Chair, emphasizing that the process should be open to allow
public input and transparency, and expressing concern that current leadership
does not reflect the will of the people.
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Tamara McKay provided testimony urging the Commission to follow Robert’s
Rules of Order to fairly select a new Chair without defaulting to judicial
appointment.

Jennifer Cabjuan provided testimony criticizing current leadership, urging Chair
Curtis to resign to speed up the selection of new leadership, and called for
stronger election oversight and reforms to restore confidence.

Tara Malia Gregory provided testimony supporting prior testimony, encouraged
the Commission to continue making practical decisions, and urged the creation of
a clear succession plan for the Chief Election Officer moving forward.

Keoni Payton provided testimony expressing relief that Chair Curtis is stepping
down, suggested he resign immediately, and urged the Commission to choose a
replacement who supports transparency and allows greater public involvement in
the process.

Wallyn Christian provided testimony suggesting that the public, rather than the
Commissioners, should choose the next Chair, emphasizing the need for
leadership that follows the law, remains unbiased, and prioritizes the will of the
people.

Melvin Amaral provided testimony criticizing the Commission for failing to ensure
election integrity, expressed support for leadership changes, and called for
stronger oversight and adherence to constitutional voting standards.

Commissioner Papalimu proposed establishing a deadline for applications before
proceeding with candidate selection, suggesting April 30 to allow time for review
and interviews. An amendment was introduced to set the application deadline
accordingly.

Commissioner Dalton proposed reviewing and potentially revising applicant
criteria prior to solicitation; however, after guidance from DAG Ching that no
statutory criteria exist and changes could be subject to challenge, the proposal
was withdrawn.

Commissioner Cushnie moved that the Office of Elections immediately publish
the advertisement for the anticipated Elections Commission Chair vacancy, with
the term beginning July 1, 2026, and for the Commission to begin accepting
applications and conduct the selection process over the next several meetings.
The motion was seconded by Commissioner Andrion. The motion was further
amended by Commissioner Papalimu to include an application deadline of April
30, 2026. The amendment was seconded by Commissioner Kamm. The motion
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VI.

carried unanimously noting the excused absences of Commissioners Apana and
Osterkamp. [12:57 PM]

Commissioner Papalimu stated that Chief Election Officer (CEO) Scott Nago was
present and able to act on the designation without delay. Commissioner Cushnie
emphasized the need for an immediate decision to determine next steps and
avoid further delay.
Commissioner Papalimu moved that the Elections Commission return to Agenda
Item 1V (d) so that Scott Nago can address the motion that was just passed
regarding designating the Elections Commission as a designated representative.
The motion was seconded by Commissioner Cushnie and failed noting the
excused absences of Commissioners Apana and Osterkamp. [1:34 PM]
YES: Andrion, Cushnie, Kamm, Papalimu
NO: Dalton, Sabas, Curtis

Formal complaints [1:37 PM]

a) ECC-25-013

b) ECC-25-014

c) ECC-25-015

d) ECC-25-016

e) ECC-25-017
Public testimony on Agenda Item VI (a):
AnnMarie Hamilton provided testimony alleging deficiencies in election chain of
custody, as referenced in reports and discrepancies, indicating potential legal
violations and called for accountability and corrective action by the Commission.
Shelby Billionaire provided testimony alleging widespread legal violations and
election-related misconduct by the Commission, claiming systemic corruption
and warning that legal action would follow if issues are not addressed.
Jennifer Hunt provided testimony suggesting that election discrepancies are part

of a broader, intentional pattern across multiple states, citing missing records and
shared vendors as potential evidence of coordinated issues.
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Keoni Payton provided testimony expressing support for RICO-related legal
action and called for those involved in election administration to face federal
prosecution.

Jennifer Cabjuan provided testimony sharing concerns about signature
verification and chain of custody after her father’s ballot was allegedly cast
without confirmation, arguing that current processes are inadequate and
supporting further investigation into these issues.

Austin Martin provided testimony supporting the complaints and potential RICO
action, urging the Commission to seriously investigate issues, uphold
accountability, and address concerns openly to restore public trust.

Tara Malia Gregory provided testimony supporting a more efficient,
comprehensive approach to move election actions forward, including establishing
clear leadership and authority without delay.

Sherilyn Wells provided testimony alleging election interference and misconduct,
citing denied records requests and urging the Commission to address election
integrity issues before facing serious legal consequences.

Michelle Stefanik provided testimony urging the Commission to send the
complaint to the Department of Justice, act immediately without delays, and
move forward with authorizing an audit of the elections.

Jamie Detwiler provided testimony supporting forwarding the complaint to the
Department of Justice and urging immediate action to conduct an audit,
emphasizing it can be done by volunteers without further delay.

Public testimony on Agenda Item VI (b):

Keoni Payton provided testimony stating that the Commission is delaying
implementation of a ballot audit, alleging lack of transparency and compliance,
and urging immediate action to conduct the audit and involve the Chief Election
Officer.

Public testimony on Agenda Item VI (c) and (d):
Shelby Billionaire provided testimony claiming he filed complaints with the

Department of Justice alleging corruption and legal violations and demanded the
Commission to take those allegations seriously.
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Jennifer Hunt provided testimony arguing that verified discrepancies in ballot
envelope counts require an immediate audit, accusing officials of delaying action,
and urging others to file complaints with the Department of Justice.

Tamara McKay provided testimony arguing that laws are being misinterpreted to
delay ballot review, urging immediate access to election records for transparency
and warning of potential legal consequences.

Jaerick Medeiros provided testimony supporting the complaints, criticizing a
Commissioner’s conduct, and expressing frustration that actions and behavior
are hindering progress and transparency.

Victoria Thompson provided testimony asserting that ballot counting should have
already been completed, emphasizing the Commission’s authority to act and
calling for accountability and immediate action.

Sherilyn Wells provided testimony arguing that federal law allows ballot
examination during the 22-month retention period, accusing officials of using it as
a delay tactic and urging immediate action or federal intervention.

Michelle Stefanik provided testimony arguing that the restriction on examining
ballots is based only on the Deputy Attorney General’s opinion, not official
guidance, and urged immediate action to conduct an audit so elections can be
properly challenged and verified.

Jamie Detwiler provided testimony supporting the complaints, alleging collusion
in election processes, and clarifying that past audits were delayed but still
feasible, emphasizing the need to follow the law and proceed with action.

Austin Martin provided testimony alleging a conflict of interest involving the
Deputy Attorney General and the Chair and criticized the Commission for lacking
transparency and accountability in handling complaints.

Keoni Payton provided testimony making personal attacks against a
Commissioner.

Tara Malia Gregory provided testimony supporting the complaints, arguing that
election laws on audits, transparency, and record access are not being followed,
and urging the Commission to ensure compliance and establish clear leadership
moving forward.

Bruce Yoakum provided testimony expressing frustration with the Commission,
accusing some members of stonewalling and demanding transparency to
uncover the truth behind election issues.
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Jennifer Cabjuan provided testimony arguing that the Commission has authority
over the Chief Election Officer and should enforce its prior vote to conduct the
audit without further delay.

Public testimony on Agenda ltem VI (e):

Peter Bernegger provided testimony alleging the state is not compliant with
federal HAVA requirements, accusing the Chief Election Officer of falsely
certifying compliance, and urging the Commission to enforce implementation of a
lawful state plan.

Michelle Stefanik provided testimony supporting the complaint and urging the
Commission to formally act on it by requiring documentation of HAVA compliance
rather than dismissing it without a remedy.

Tammy Ash Perkins provided testimony emphasizing that election officials must
follow federal law on record retention and transparency and urging the
Commission to ensure compliance and accountability to restore public trust.

Shelby Billionaire provided testimony supporting prior complaints, stating they
had already filed reports with authorities, and urging the Commission to act on
alleged legal violations and conduct an independent audit.

Sherilyn Wells provided testimony asserting that the Commission is responsible
for overseeing the Chief Election Officer, alleging criminal violations, and urging
immediate action, including holding him accountable and removing him from his
position.

Jennifer Hunt provided testimony supporting Peter Bernegger’s complaint,
thanking him for bringing attention to the issue and warning the Commission of
potential legal consequences.

Tamara McKay provided testimony emphasizing that attorneys on the
Commission must uphold ethical standards, arguing that misinterpretation of the
law to hinder transparency or oversight could constitute professional misconduct.

Jennifer Cabjuan provided testimony supporting the complaint, warning that
failure to address alleged noncompliance with federal funding requirements could
expose the Commission to liability and urging them to hold the Chief Election
Officer accountable.
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Victoria Thompson provided testimony emphasizing proper ballot handling
procedures, criticizing the Chief Election Officer’s performance, and urging the
Commission to use its authority to act quickly and ensure accountability.

Tara Malia Gregory provided testimony supporting the complaint, alleging
conflicts with federal election laws and urging the Commission to take action and
distance itself from the Chief Election Officer and Attorney General’s office.

Susan Strom provided testimony expressing frustration with perceived delays
and resistance by the Commission, alleging lack of transparency and urging
immediate action and accountability.

Austin Martin provided testimony arguing that concerns about election integrity
go beyond partisan politics, alleging lack of accountability and urging the
Commission to recognize the broader impact on public trust and democratic
participation.

The Commission discussed attorney-client privilege regarding redacted
information. Commissioner Cushnie questioned if it applied to communications
between the Chair, Deputy Attorney General, and Office of Elections support
staff, and moved to assert the privilege by Commission vote. DAG Ching and
Chair Curtis stated that the privilege could not be revoked involuntarily and
referenced prior guidance on the matter.

Commissioner Cushnie moved to assert attorney client privilege on the redacted
emails from ECC-25-013. The motion was seconded by Commissioner Andrion
and failed noting the excused absences of Commissioners Apana and
Osterkamp. [2:13 PM]

NO: Andrion, Cushnie, Kamm, Papalimu
ABSTAIN: Dalton, Sabas, Curtis

Commissioner Dalton called for the question, and it failed noting the
excused absences of Commissioners Apana and Osterkamp. [2:17 PM]

YES: Dalton, Kamm, Curtis

Commissioner Cushnie stated that the complaint presented evidence of potential
issues in election administration and expressed concern about possible conflicts
involving the Attorney General’s office. He indicated that an independent review
was necessary and moved to refer the matter to the Department of Justice for
further investigation.
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Commissioner Cushnie moved to refer complaint ECC-25-013 to the Department
of Justice. The motion was seconded by Commissioner Andrion and failed
noting the excused absences of Commissioners Apana and Osterkamp. [2:23
PM]

YES: Andrion, Cushnie, Kamm, Papalimu
NO: Dalton, Curtis
ABSTAIN: Sabas

Commissioner Cushnie cited a discrepancy between County and State records
and stated that counting envelopes would help verify alignment without opening
ballots. Commissioner Kamm clarified that all envelope sources would be
included.

Commissioner Dalton raised concerns about the methodology and potential legal
risk based on prior guidance regarding the 22-month retention period.
Commissioner Andrion stated that the retention period allows for audits.

Commissioner Osterkamp opposed the proposal, stating the discrepancy is
based on a misunderstanding of USPS data and warning it could undermine
public confidence. Commissioner Kamm questioned whether USPS records
could provide verification, while Commissioner Cushnie emphasized reliance on
County records.

Commissioner Cushnie moved to request that Scott Nago and a team of
observers conduct a hand count of the Hawaii 2024 Election ballot return
envelopes to determine the total number of envelopes received. The ballot
envelopes are to be sorted into two groups: (1) envelopes returned through the
mail and (2) envelopes returned through drop boxes. The removal from storage,
unsealing, and counting of envelopes shall be done in the presence of official
observers and any Commissioners who would like to attend. The motion was
seconded by Commissioner Andrion and carried noting the excused absence of
Commissioner Apana. [2:50 PM]

YES: Andrion, Cushnie, Kamm, Papalimu, Curtis

NO: Dalton, Osterkamp, Sabas
Commissioner Cushnie moved to have the audit that was approved in the
previous motion, conducted before the next meeting. The motion was seconded

by Commissioner Papalimu and failed noting the excused absence of
Commissioner Apana. [3:04 PM]
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YES: Andrion, Cushnie, Kamm, Papalimu
NO: Dalton, Osterkamp, Sabas, Curtis

Commissioner Cushnie questioned whether the Deputy Attorney General’'s Office
could avoid a conflict of interest while advising the Commission and representing
the Chief Election Officer.

The Chair clarified that the motion on the floor was to seek a written opinion from
the Attorney General.

Commissioner Andrion indicated support for the motion, and Commissioner
Papalimu expressed support for obtaining a formal opinion directly from the
Attorney General.

Commissioner Cushnie moved to request a written opinion from Attorney
General Anne Lopez regarding the 22-month rule and whether the Elections
Commission, Scott Nago, or anyone can inspect the records within the 22-month
period. The motion was seconded by Commissioner Andrion and carried noting
the excused absence of Commissioner Apana. [3:40 PM]

YES: Andrion, Cushnie, Kamm, Papalimu, Sabas
NO: Dalton, Osterkamp, Curtis

Commissioner Cushnie expressed opposition to deferring discussion on the
HAVA plan and indicated a preference to address the substance of the issue,
while Chair Curtis clarified that the motion on the floor was to defer discussion
pending the court case.

Commissioner Dalton moved to defer discussion of Mr. Bernegger’s complaint
ECC-25-017, as Deputy Attorney General Ching has recommended. The motion
was seconded by Commissioner Osterkamp and failed noting the excused
absence of Commissioner Apana. [4:15 PM]

YES: Dalton, Osterkamp, Sabas, Curtis

NO: Andrion, Cushnie, Kamm, Papalimu

Commissioner Dalton called for the question, and it failed noting the
excused absence of Commissioner Apana. [4:17 PM]
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YES: Dalton, Osterkamp, Sabas, Curtis
NO: Andrion, Cushnie, Kamm, Papalimu

Commissioner Cushnie stated that prior HAVA complaints had been dismissed
and asserted that the state lacks a compliant grievance procedure as required
under federal law.

Commissioner Sabas noted that the Chief Election Officer had recently issued a
written response to related complaints and questioned the need for further action.
Commissioner Cushnie responded that the complaints were dismissed without
addressing their merits.

Discussion continued regarding whether the state’s HAVA plan reflects
noncompliance. Commissioners questioned whether this had been established,
while others referenced language in the existing plan.

Commissioner Cushnie moved that the Elections Commission direct the Chief
Election Officer to prepare and amend a HAVA state plan that fully complies with
all current HAVA requirements within 60 days. The motion was seconded by
Commissioner Papalimu and carried noting the excused absence of
Commissioner Apana. [4:21 PM]

YES: Andrion, Cushnie, Kamm, Papalimu, Curtis
NO: Osterkamp
ABSTAIN: Dalton, Sabas

Commissioner Cushnie stated for the record his view that the state does not
have a compliant HAVA plan, referencing prior discussion on the matter. He
further expressed concern regarding CEO Nago’s performance in relation to this
issue.

Commissioner Cushnie moved that the Commission document in the official
record that the Chief Election Officer does not have a compliant HAVA plan and
note that the absence of a compliant HAVA plan may place Hawaii at risk of
losing federal election funding. The motion was seconded by Commissioner
Andrion and failed noting the excused absence of Commissioner Apana. [4:31
PM]

YES: Andrion, Cushnie, Kamm, Papalimu

NO: Dalton, Osterkamp, Curtis
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ABSTAIN: Sabas

Commissioner Papalimu expressed support for a proposal related to remote
meeting procedures, stating her interpretation that public access provisions could
allow individuals to join Commissioners at their physical location during remote
meetings.

DAG Ching clarified that the Sunshine Law does not permit members of the
public to enter private residences for this purpose. Chair Curtis added that
Commissioners are generally required to participate individually during remote
meetings. DAG Ching further noted that public access requirements apply to
designated public meeting locations, not private residences.

Commissioner Dalton moved to return Elections Commission meetings to in-
person with a remote hybrid option. The motion was seconded by Commissioner
Cushnie and carried noting the excused absence of Commissioner Apana. [4:33
PM]

YES: Andrion, Cushnie, Dalton, Kamm, Papalimu, Sabas, Curtis

NO: Osterkamp
Commissioner Cushnie requested a written response from the Chief Election
Officer regarding whether ballots may be accessed to resolve discrepancies,
citing the need for a clear record.
Commissioner Osterkamp cautioned against acting without full legal
understanding, noting potential statutory requirements and risks, and questioned
whether the Chief Election Officer should provide legal interpretations.
Commissioner Cushnie moved to request a written opinion from Scott Nago
regarding the 22-month holding period for access to the ballots and envelopes.
The motion was seconded by Commissioner Kamm and failed noting the
excused absence of Commissioner Apana. [4:37 PM]

YES: Andrion, Cushnie, Kamm, Papalimu

NO: Dalton, Osterkamp, Curtis

ABSTAIN: Sabas



Elections Commission Meeting Summary
March 11, 2026
Page 20

VIl.  Adjournment [4:43 PM]
Chair Curtis adjourned the meeting at 4:43 PM.

Respectfully submitted,

W

Nicole Noel
Elections Commission Secretary
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