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BENJAMIN M. CREPS
Public First Law Center
700 Bishop Street, Suite 1707
Honolulu, Hawai'i 96873
ben@p ublicfirstlaw. or g
Tele: (B0B) 53'1,-4000

Facsimile: (808) 380-3580
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Attorney fo, Irtounnt Public First Laru Center

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAI'I

JARED IAMES, CIVIL NO. 1CCV-27-0000683 (SMK)

Plaintjff , MOTION TO UNSEAL;
MEMORANDUMOF LAW IN
SUPPORT OF MOTION TO UNSEAL;
APPENDIX ttl"; NOTICE OF
HEARING; ANd CERTIFICATE OF
SERVICE

VS.

PATRICK J. O',DONNELL, M.D.;
SUSAN TAN, M.D.; SELENA PETERS,
M.D.; MERLA TAKENAKA RN;
KAPIOLANI MEDICAL SPECIALISTS;
KAPIOLANI MEDICAL CENTER FOR
WOMAN AND CHILDREN; HAWAII
PACIFIC HEALTH,

JUDGE: Hon. Shirley M. Kawamura

HEARING
DATE: |une 23,2026
TIME: 11:00 a.m.

Defendants,

MOTION TO UNSEAL

Pursuant to the constitutional right of access provided by the First Amendment

of the U.S. Constitution; article I, section 4 of the Hawai'i Constitution; the common law

right of access; and Hawai'i Court Records Rule (HCRR) 10.101, Pub1ic First Law Center

respecffully requests that the Court unseal the following court records:

1 Public First conventionally filed and served this motion because, if added as an
electronic filer to the case, it would have electronic access to the documents that it is
seeking to unseal. HCRR 10.4. Public First is refiling this motion pursuant to the
Court's minute order entered May L, 2026. Dkt.547.

Electronically Filed
FIRST CIRCUIT
1CCV-21-0000683
08-MAY-2026
08:36 AM
Dkt. 547 MOT



/

Dkt.115 Memorandum in Opposition to Motion for Declaratory

Judgment, in the Alternative Motion for Judgment on the Pleadings and

Exhibit B;

Dkt.347 Supplemental Memorandum in Support of Motion to Compel

Discovery and Exhibits A-B;

Dkt. 358 Memorandum in Support of Motion for Summary Judgment and

Exhibits B-D and H-I;

Dkt.387 and 388 Memorandum in Support of Motion for Summary

Judgment and ExhibitsB, C-2,D-2,E,I, J, and K; and

Dkt.474 Memorandum in Opposition to Motion for Partial Summary

Judgment and Exhibits D and F.

DATED: Honolulu, Hawai'i, May 8,2026

BENJAMIN M. CREPS
Public First Law Center
Attorney fo, Nonparty Mounnt
Public First Lmu Center

o

a

o

a

2

o



IN THE CIRCUIT COURT OF TFIE FIRST CIRCUIT

STATE OF HAWAI'I

JARED JAMES, cNrL. NO. 1CCV-27-0000683 (SMK)

Plain .tjff , MEMORANDUMOF LAWIN
SUPPORT OF MOTION TO UNSEAL

VS.

PATRICK I. O',DONNELL, M.D.;
SUSAN TAN, M.D.; SELENA PETERS,
M.D.; MERLA TAKENAK]{ RN;
KAPIOLANI MEDICAL SPECIALISTS;
KAPIOLANI MEDICAL CENTER FOR
WOMAN AND CHILDREN; HAWAII
PACIFIC HEALTH,

Defendants,

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO UNSEAL

Public First Law Center (Public First) respecffully moves for access to the sealed

records. The constitutional standards for sealing have not been met.

Even medical records, when filed for consideration by a cour! must satisfy the

procedural and substantive requirements for sealing. E.g., Ciail Beat Laru Ctr. for tlrc Pub.

lnt.,lnc.u. MaiIe,117F.4th7200,7211-12(gthCir.2024) ("[W]e are notpersuaded that

mandatory, categorical sealing of all medical and health records is the least restrictive

means of protecting Hawai'i residents' privacy rights."). In striking down HCRR 9 in

part as unconstitutional, the Ninth Circuit recognized that courts cannot reflexively seal

records, including medical records, because - among other reasons - the patient as

here, may not want the records sealed. ld. at1.211. ("Not everything that might qualify

as a medical or health record necessarily contains information that is private, andnot

el)eryone mfiy cfire to keep eaery nudical or health record priunte." (emphasis added)).

Moreover, procedurally, the public (and PlaintifQ lacked sufficient notice and

opportunity to be heard before the Court granted the motions to seal-most of which
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were er pnrte. The er pnrte rnottons also did not comply with the requirements of Rule

7.2(f)(1) and (2) of the Rules of the Circuit Courts of the State of Hawaii (RCCH).2

The sealed records concerning Plaintiff's medical documents (Dkt. 115, 347,358,

387,388, and 474) should be unsealed consistent with Plaintiff's express and repeated

walvers

I. Factual Background

Plaintiff commenced this action by complaint filed May 25,2021., as amended on

May 26,2023, alleging among other claims medical malpractice. Dkt.1.,92.

On August20,2024, Defendants Patrick J. O'Donnell, M.D., Susan Tan, M.D., and

Kapi'olani Medical Specialists (collectively, Kapiolani Defendants) filed a sealed

memorandum in opposition to Plaintiff's motion for declaratory judgment. Dkt. 115.

The basis for the sealed filing was Plaintiff's health and medical information.3 Dkt. 114,

116. On March 4,2026, Kapiolani Defendants filed a motion to seal an unredacted

memoranda in support of their motion to compel, together with its supporting exhibits.

Dkt.267. The sole justification for sealing was Plaintiff's medical privacy. /d. at 3.a The

motion was granted that same day, merely reciting the substantive constitutional

elements for sealing without any specific findings to support closure, other than

reference to Plaintiff's medical privacy as a compelling interest. Dkt. 273. Kapiolani

Defendants then filed those documents under seal. Dkt. 347.

On March 27,Kapiolani Defendants filed attex parte motion to seal an

unredactedcopyofthememorandumandExhibits"8","C-2","D-2","8","I","J",arLd

2 RCCH 7.2(f) in relevant part provides:

(0 E* parte mottons. A motion entitled to be heard ex parte shall:

(1) cite the statute, rule, or other authority authorizing the court to
entertain the motion ex pnrte;

(2) be supported by an affidavit or declaration stating the reason(s)
for filing the motion ex pnrte, the efforts made to notify parties . . . .

3 The Kapiolani Defendants filed the document under seal without a motion to seal as

required by HCRR 9 at the time-before ruled unconstitutional by the Ninth Circuit.

a Pinpoint citations reference the corresponding pages of the PDF.
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"K" submitted in support of their motion for summary judgment. Dkt. 352. The sole

justification for sealing was Plaintiff's medical privacy. ld. at6. The court granted the

motion on the following business day, March 30, merely reciting the substantive

constitutional elements for sealing without any specific findings to support closure

other than reference to Plaintiff's medical privacy as a compelling interest. Dkt. 368.

Kapiolani Defendants then filed those documents under seal. Dkt. 387, 388.

On March 30, Defendants Merla Takenaka, RN, Kapiolani Medical Center for

Women and Children, and Hawaii Pacific Health (collectively, Pacific Health

Defendants) filed anex pnrte motion to seal an unredacted copy of the memorandum

and Exhibits"B," "c," "D," "H," arrd "I" submitted in support of their motion for

summary judgment. Dkt. 359. The sole justification for sealing was Plaintiff's medical

privacy. ld. atl. The court granted the motion the following business day, on March

3L, merely reciting the substantive constitutional elements for sealing without any

specific findings to support closure, other than reference to Plaintiff's medical privacy

as a compelling interest. Dkt. 382.

On April 21,,Kapiolani Defendants moved ex pnrte to seal an unredacted

memorandum in opposition to Plaintiff's motion for summary judgment, together with

Exhibits "D" an..d "F". Dkt. 473. The sole justification for sealing was Plaintiff's medical

privacy. Dkt. 473 at 3. The Court granted the motion on April 23, merely reciting the

substantive constitutional elements for sealing without any specific findings to support

closure, other than reference to Plaintiff's medical privacy as a compelling interest. Dkt.

483.

Notwithstanding these concerns about Plaintiff's medical privacy, Plaintiff has

repeatedly stated that he is not asserting any such privacy rights. On February 27,

Plaintiff filed a motion to unseal the Kapiolani Defendants' answer (Dkt. 84) and vacate

the HCRR 9 confidentiality designations. Dkt. 243. Plaintiff expressly and broadly

waived his rights to medical information privacy:

Plaintiff Jared James unequivocally states to this Court that he does not
seek confidentiality for his medical records in this litigation, and he
explicitly waives any privacy objection to their disclosure. . . . IzVhere the
patient affirmatively waives confidentiality and places the medical
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condition in controversy, a defendant does not possess an independent
privacy interest sufficient to overcome the presumption of public access.

ld. at5. On March 30, Plaintiff reaffirmed that waiver by publicly filing his medical

records as exhibits to his motion for partial summary judgment. E.9., Dkt. 370,377,372.

And again on April6, Plaintiff asked to unseal various documents under seal based on

his medical privacy (Dkt. 115, 269,347, 353, 354, 358,387, and 388). Dkt. 405. He

explained: "Plaintiff has previously stated on the record in open court that he waives

any and all privacy rights in his medical records and related case documents." ld. at4.

He then concludes: "Defendants cannot assert Plaintiff's personal privacy rights over

Plaintiff's express objection and waiver." ld.

II. Legal Standards

The Hawai'i Supreme Court has recognized that the public has the constitutional

right to access judicial proceedings and records, including records filed in civil cases.

Grube u. Trnder,1J2Hawai'i 472, 422, 420 P.3d 343, 353 (2018); see nlso Oshu Public'ns,

lnc.u.Alm,733 Hawai'i 482,493 &n.14,496&n.1.8,507,331 P.3d 460,47L &n.14,474&.

n.18, 485 (zU. ); Estate of Campbell,706 Hawai'i 453, 462-63. 106 P.3d 7096,1105-06 (2005)

(observing that the public generally has the right "to inspect and copy public records

and documents, including judicial records"). "[T]here is a strong presumption that

court proceedings and the records thereof shall be open to the public." Grube,'l-42

Hawai'i at428,420P.3d at 359. The proponent of sealing has the burden to overcome

this presumption of access. Oregonian Publ'g Co. tt. U.S. Dist. Court,920F.2d'1,462,1,467

(9th Cir. 1990).

To safeguard the public's right of access, there are "procedural prerequisites" to

closure that must be met in order to preserve the presumption of openness. Ahn,733

Hawai'i at497-98,331 P.3d at475-76; nccord Gntbe,1.42Hawaf iat423,420P.3d at 354.

First, the public must be provided notice and an opportunity to be heard before

closure occurs. Grube, L42 FIaw ai' i at 423, 420 PSd at 354 (" motions requesting closure

must be docketed a reasonable time before they are acted upon."). Courts must provide

the public "a meaningful opportunity to object or offer alternatives to the closure." Id.

at 424, 420 P .3d at 355.
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Second, the court must enter an order and "the reasons supporting closure must

be articulated infindings." Ahn,133 Hawai'i at497-98,331 P.3d at475-76. "Requiring

specific findings on the record enables the trial court to address each element necessary

for closure and allows an appellate court to review the reasoning of the trial judge to

ensure that protection of the public right was adequately considered ." ld. at 498,331.

P.3d at 476. The order must provide "findings that'the closure is essential to preserve

higher values' and that the closure is'narrowly tailored' to serye that interest." Grube,

742Hawai'i at424,420P.3d at 355; Ahn,133 Hawai'i at507,331 P.3d at 485. The court

thus must address specifically whether: "(L) the closure serves a compelling interes! (2)

there is a substantial probability that, in the absence of closure, this compelling interest

would be harmed; and (3) there are no alternatives to closure that would adequately

protect the compelling intere st." Grube, 1.42 Haw ai' i at 424, 420 P.3d at 355.

The trial court may not rely on " generalized concerns" but must indicste

facts demonstrating "a compelling interest justifying the continued sealing
of the hearing transcript." Additionally, the court must "specifically
explain the necessary connection between unsealing the transcript" and
the infliction of irreparable damage resulting to the compelling interest.

Ahn,133 Hawai'i at507,331 P.3d at485 (emphasis added) (citations omitted).

Without these procedural protections, the public's qualified right of access under

the First Amendment is an empty guarantee.

The procedural and substantive safeguards of the public's right of access

are not mere punctilios, to be observed when convenient. Those
safeguards provide the essential, indeed only, means by which the
public's voice can be heard. All too often, parties to the litigation are
either indifferent or antipathetic to disclosure requests. This is to be
expected: it is not their charge to represent the rights of others. However,
balancing interests cannot be performed in a vacuum. Thus, providing
the public notice and an to be heard ensures that the trial
court will have a true opportuniW to weieh the leeitimate concerns of all
those affected by a closure decisiorl. Similarl/, entry of specific findings
allows fair assessment of the trial judge's reasoning by the public and the
appellate courts, enhancing trust in the judicial process and minimizing
fear that justice is being administered clandestinely.

Ahn,133 Hawai'i at498,331 P.3d at476 (cleaned up) (alterations in original).
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The constitutional right of access attaches to medical court records. Maile,117

F.4th at 1211-1,2. While medical privacy can be a compelling reason to deny public

access in particular circumstances, it does not warrant automatic sealing. ld. at1212

("[W]e are not persuaded that mandatory, categorical sealing of all medical and health

records is the least restrictive means of protecting Hawai'i residents' privacy rights.");

nccord Globe Neutspaper Co. tt. Sttper. Ct., 457 U.S. 596, 607-08 (7982) ("But as compelling

as that interest is, it does not justify a mandatory closure rule, for it is clear that the

circumstances of the particular case may affect the significance of the interest.").

Accordingly, motions to seal medical and health records must be made and considered

by judges " on a case-by-case basis." Maile, 117 F.4rh at7272-13.

"Where the presumptive First Amendment right of access attaches, such a

procedure ensures the protection of the individual right to privacy without

unnecessarily burdening the constitutional rights of the public." Id. And where a

"litigant wishes to make their private information public" sealing " serues to protect no

interest at nll." ld. at1217 (emphasis added).

III. The Procedural Requirements for Sealing Were Not Met.

As noted, prior to sealing, the public must be afforded a "reasonable time" to

state their objections . Gntbe, 412 Hawai'i at 423, 420 P .3d at 354. The time required

"must generally be sufficient to afford the public an opportunity to intervene prior to

the sealing." ld. The court must also enter "specific findings on the record." Alm,133

Hawai'i at497-98,331 P.3d at475-76. None of the sealed records comply with the

procedural requisites.

None of the sealed filings provided sufficient notice and opportunity to be heard.

The Court provided-at best-two business days in one instance (Dkt. 483). The public

had no opportunity to intervene prior to sealing. E.9., RCCH 7.2(c) (affording 10 days

for opposition to a non-hearing motion). Worse, depriving even Plaintiff of an

opportunity to respond, most of the motions were filed ex parte without complying with

RCCH 7.1(f). RCCH 7.2(f)(1)-(2); see nlso Acopan tt. Elegnnt Concepts, LLC, No. CAAP-16-

609,2020 Haw. App. LEXIS251., at*7 (Haw.App.June29,2020) (mem.) ("Pacific's Ex

ParteMotton did not comply with RCCH Rule 7.2(f) because it did not cite any statute,
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rule, or other authority allowing the circuit court to entertain the motior\ex parte, and

because it was not supported by an affidavit or declaration stating a reason for filing the

motion ex parte." [footnote omitted]) (Attached as Appendix"T").

Also, the sealing orders contained only boilerplate recitations of the law and

lacked "specific findings" addressing each element necessary for closure. Dkt.273,368,

382, 483. The orders do not address Plaintiff's waiver of medical privacy - expressed

before any of rhe2026 motions to seal. E.9., Dkt. 243. And, even without the Plaintiff's

waiver, the orders fail to explain how medical privacy justifies hiding the most

important information at the heart of a medical malpractice case when dispositive

motions have been filed. Absent case-specific facts finding a compelling interest,

substantial probability of harm to that interest, and lack of alternatives, blanket and

conclusory assertions of privacy protections do not usurp the constitutional right of

access to court records.

IV. The Substantive Requirements for Sealing Have Not Been Met.

A compelling interest sufficient to overcome the right of access, based on medical

privacy, cannot exist where, as here, the person it belongs to has explicitly waived it.

When medical records are at issue, the presumption of public access still applies.

Maile,117 F.4th at1.212. As noted, privacy interests in medical information can

constitute a compelling interesl but such interests belong to the subject of the medical

information. E.g.,id. at1.210 ("The individual right to privacy may justify closure where

such a right is asserted by the fficted indiuidual and the court makes pre-closure findings

as to the significance of the interest and necessity of closure.") (emphasis added); accord,

e.g., Frnnklin u. Arguello, No. 3:15-cv-196-RCJ-WGC,2077 U.S. Dist. LEXIS 31254, at*6

(D. Nev. I[i4ar. 6,2077) (after plaintiff waiver of privacy interest in medical records,

"compelling reasons no longer exist for sealing the records"); see also Dkt.344

(Kapiolani Defendants "recognize that these privacy rights belong to Plaintiff").

Here, the holder of the relevant privacy interests, Plaintiff, has repeatedly waived

his privacy interests in the sealed records. See, e.g., Dkt.243,405. He has also publicly

filed several of his medical records in this case. E.9., Dkt. 370, 371.,372. Despite the

clarity of this waiver, the Kapiolani Defendants and Pacific Health Defendants have
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sealed, and continue to seal, records based solely on Plaintiff's medical privacy. Dkt.

267 at3; Dkt. 352 at 6; Dkt. 359 at 5; Dkt. 473 at3. There is no basis to maintain these

records under seal.

V. Conclusion

For the foregoing reasons, Public First respecffully requests that this Court

unseal Dkt. 115, 347,358,387,388, and474.

DATED: Honolulu, Hawai'i, May 8,2026

sdNlAMrN M. cREPS
Public First Law Center
Attorney fo, lrlonpnrty Mounnt
Public First Lmu Center
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Acopan v. Elegant ConcePts, I'L,C

Intermediate Court of Appeals of Flawai'i

June 29, 2020, Decided; June 29,2020, Electronically Filed

NO. Ctu\P-16-0000609

Repodef
2020 Haw. App. LEXIS 251 *;147 Haw. 628;465 P'3d 1075;20frWL34992111

yOUNG ACOPAN, Plaintiff/Countetclaim Defeodant-Appellee, v. ELEGANT CONCEPTS, LLC dba PACIEIC

CRAFTWORKS, Defendant/Counrcrclaiment-Appellant, andJOHN DOES 1-10;JANE DOES 1-10; DOE CORPORATIONS

1-10 DOE PARTNERSHIPS 1-10; OR OTIIER ENTffIES 1-10, Defendants

NOtiCC: MEMORAND1IM OPINIONS OF THIS COURT DO NOT CRE'ATE LEGAL PRECEDENT AND MAY NOT BE

CMED. SEE I{AIUAI'I RULES OF APPELIATE PROCEDURE FOR GUIDELINES RESTRICTING PUBUCATION AND

CITATION OF MEMORANDUM OPIMONS

PUBLISI{ED IN TABLE FORMAT IN THE I{AWAII REPORTEL

PUBLISHED INTABLE FORMATIN THE PACIFIC RETORTER

Subscqucnt Histo{y: Writ of ccrtiorad dcnied Acopm v. Elegant Concepts, LLC, 2020 Haw. LE)OS 362 (IIaw., Nov.2l'2020)

prior Hietory: 1q annnaf fnOM THE CIRCUIT COURT OF THE FIRST CIRCUIT. Ccse No. 1CC131000247 '

Case Summary

Overview
HOLDINGS: fi]-Appellate court leclced jutisdiction over the eppea! because appdlant's notice of apped wes not EIed within thirty

days after eotry of the order denying appellands cx pafie motion and the heating motios did not toll the time for appellant to 6Ie a

notice ofappeal.

Outcome

Judgment affirmed.

Counset On the briefs: Keith M. Kiuchi, for Plaintiff/Counterclaim Defendant-Appellee.

Joseph N. A. Ry*, Jr., for Defendant/Counterclaimant-Appellant.

Judges: By: Gino za, CbiefJodg. and Hhaoka, J., with Leonard, J., dissenting.

Opinion

MEMORANDUMOPINION

Defendant/Comterclaimant-Appellant Elegant Concqrts, LLC, doing busioess as Paci6c Craftwo*s (Pacific), appeais ftom the

,'FinalJudgmeot" (fudgmcnt) entered by the Circuit Court ofthe First Circuitl on Febnrary 22,2076. !7heo an appellate coutt

pcrceives a jutisdictional defect in en appeal thc court must, gg4ipggle, dismiss the appeal' Ciesla v. Reddish, T8 Hawai'i 18, 20, 889

I The HonorableJeannette H. Castagnetti presided.



2020 Haw. App. LEXIS 251 , 
*1

p.Zd 702,704 (1995). We lack jurisdiction over Pacific's appeal from the Judgment because: (1) Pacific's notice of apped (EIed on

Septembc! Z, ZdC; ** not filed withid thirry days after entry of the Match 14, 2016 otder denying Pacific's "Ex Patte Motion to

Amend aad Supplernent Findings of Fact md Conclusions of Law and/or Motioo fot New Trial or to Altet ot Amead Judgment"

(Ex parte Motion); and (2) Pacific's "Motion for Order to Amend and Supplemeot Findings of Fact and Coaclusioos of Lav'r

and/or Motion for New Ttial or to Altet or Amend Judgment" (Iilcd on March t't2l 15, 201 6) (tlearing Motion) did oot toll the

time for pacific to fi1e a cotice of appeal ftom the Judgment bccause the Hearing Motion was not fiIed within the time tcquircd by

Hau,ai,i Rules of Civil Procedur. 1fm.Cn; Rules 52 aod 59. Pacific's notice of appeal was timely only as to the citcuit courds August

15,2016 order denyirg the Hearing Motioq however, the points of crrol in Pacific's ameoded opening bdef do not ad&ess that

ordet, aod pacific presents no discetoible argument conceming the &cuit court's derrid of the Hearing Motion'

plaintiff/Countetclaim Defendant-Appellee Young Acopan (Acopan) Eled a compldnt against ?aci6c. The complaint alleged

claims for unjust endchment and deceptive ttade practices. Pacific answded the complaint and asserted a countetdaim for bteach

ofcootract. The circuit court conducted a jury-waived rilal asd cfltered findiflgs offact, conclusions oflaw, and an otder' Acopan

moved fot clatification of thc findings and cooclusions. An otder ganting Acopan's motion fot clarificatioa was enteted' The

Judgrnent was enteted on February 22,2016, It stated, in relevant pa-tc

1. Judgnent is enteted as to Count I (tJnjust Enrichment) in favor of Plaintiff Young Acopan ("Acopan') as against

Defeadant[*3] ElegantCoocepts,LLCdbaPaci6cCraftwotks("PecificCreftworks')intheamountoft11,007.50.

2. Judgment is enteted as to Count II (Deceptive Ttade Practices) in favor of Defendant Pacific Cteftwotks as against Plaintiff

Acopaa.

3,Judgment is eatered as to the counterclairn Eled by Defeadant Pacific Craftworls in favor of Defeodent Pacific Cnftwotls

"r-.gior, 
plaintiff Acopan ia that Defendaot PaciEc Craftwotks may reain $28,192.50 of thc dcposit of f39,200'00 paid by

nhirrtiff A"opao. This po*ion of the iudgment shall not be constued to cntitled [sic] Dcfendant Pacific Craftworks to afly

additional amouot, but should be construed to allow Defendant Pacific Crafnrotks to tetain the agrount of$28,192.50 ofthe

amount that they have already received.

When the Judgment was entered on February 22, 2016, Rule 4 of thc Flawai'i Rules of Appellate Procedute Gtr J"ly 1' 2015)

(HRAP) ptovided, in relevant Pa'rt

APPEAI,S -WHENTAXEN.

(a) Appeals in civil cases.

(1) TrME AND It AcE OF Frr.ING. When a civil appcal is permitted by lew, the notice of appeal shall bc 6led within 30 days

after cntry of the iudgment ot appealable order.

(3) ]lME To AppEAL AFFEC-rBD By Posr-JuDcrvrBNT MoTloNS. If aoy party files a timely motion . . . to amend [*4] fmdioep

or make additional fiodirrp, fot a new ttial, to reconsider, altet or amead the judgment or ordet, ot for attotney's fees ol costs,

the time for filing the rotic. of appeal is extended until 30 days aftet entry of an otder disposing of the motion; ptovided, that

the hilurc to dispose of ,rry -otioo by otder entcrcd upon the recotd within 90 days after the datc the rnotion was filed shall

constitute a denial of the motion.

Thus, a notice of cppeal ftoo the Judgment was due by Wednesday, Match 23, 2016, unless a timely motion "to arnmd findings ot

ma1<e additional ftndings, fot a new tdal, [or] to teconsidet, alter ot amend the iudgment" was filed'

2 We constflrc the scction of the aruadcd opcning bricf titlcd nlssues Prcsmted for Rwiry" as thc stetmmt of points of crror, cven though it

does not fi:lly comply with Rule 28p)(4) of the Howai'i Rulcs of Appellete Procedure ([IRAP).

Page 2 of 5



2020 Haw. App, LEXIS 251 , "4

On February 26,2016 (four days aftet enry of theJudgment), Pacific's Ex Parte Motion was stemped "received" by the circuit

court.s The EaLpeSgMotion sought relicf pursuant to HRCP Rules 52@), 59(a), aod 59(e), and included a proposed forrn of ordet'

HRCP Rule 52 provides, io relevant Perr

(b) Amendment. Upon motion of a party made not latet than 10 deys aftet entrf of iudgment the court may mend its

frodings or make additional flndings and may ameod the judpent accotdingly. The motion may be made with a motion fot a

new trial pusuaot to Rulc 59.

pnderscoring added.) FIRCP Rule 59 provides, [*5] in relevant patt:

NEW TRIALS; AMENDMENT OF JUDGMENTS.

(b) Time for motion. A motion for a new tdal shall be filcd no later than 10 days aftrr entry of the iudgment'

(c) Motion to altcr or amend judgnrent. Any motion to alter or amend a ludgmeot shal bc 6lcd n!-lageilhegl-Q-day,18ftel

entry ofthe iudgrnent.

(Undencoring added.) Because the Judgment was entered on Fetruary 22, 2016, ootions undet HRCP Rules 52 or 59 wce due by

Thursday, Match 3, 2016. The Hawai'i Supremc Court has held that submission of a dcument to a ciroit court cletk and the

derlCs acceptance a1rd date stamping of it as "rcceived" coostitutcs e fiIing sufEcieot to saGf iutisdictional requirernents' See Doe

v. Doe, 98 tlawail 144, 151, 44 P.3d 1085, 1092 (2OOQ ftotding that the family court had iudsdictioo over a motioc fot os ttid

and reconsidcretion based on the date that the duk accepted and date stamped the docurneat as "teceived"). In this case Pecific's

timcly submission of the Ex Parte Motion to the circuit court on Februery 26,2016, ertended the timc fot it to fiIe a notice of

appeal "until 30 days aftct entry of an ordet disposinlg of the motion." HRAP RuIc a(a) (3)'

Undet the l-grr"ge of the ole in effect at the time, if the circuit court failed to dispose of the motion within 90 days after the

rnotion was filed, the motion would be deemed denied and the 30-day deadline for fiIing the notice of appeal would be tdggeted

when a written order denying the motion was 6led. Dcutsche Back Nat'l Tt. Co. v. Amasol 135 Hawai'i 357, 358-59, 351 P'3d 584'

585-86 (2015) (citing Ass'n of Condo. Homcownets of Tropics at Waikele v. Sakuma, 131 Havai'i 254,256,318 P.3d 94,96 Q013)

ftrolrti.g that when timely post-iudgment tolliog ootion is deemed dmied, 3Gday deadline fot filing notice of apped is not triBered

mtil cntry of a judgrnent ot appealeble otder)).

Rule7.2of theRulesof theCkcuitCourtsof theStateof Hawai'i(eff July1,2014) (RCCIDprovides,intelevantpart:

(f) Ex pa.rtc motions' A motion entided to be heard ex parte shdl

(1) cite the statute, rule, or othet authority authodzing the court to entertain the motion ex+artc;

(2) be supported by an affidavit ot dedaration stating the teason(s) for filing the motion ex Prrte, the efforts made to notify

p"rti.s, 
".rd, 

if the motion is to shoteo time ot advance a hearing pursuant to subsection (g) (5) of this rule, the effotts made

to obtain a stipglation ot tesponse ftom the other patties in the case or the teason(s) p7] why no attempt was made;

(3) be accompanied by a ptoposed ordeq and

r pscific,s Erpate Motim should have bem filcd as a non-hc*ing noticcd motion unda Rule 7.2@) of thc Rules of the Cimit Courts of the

Stete ofHewai'i (cff. July 1, 2014) (RCCII), which providcs:

(b) Dcsignatiou ae heering or non-hcering motion. All writtcn motions, oths thm rctiom mtitled ['16] to bc hcard x Partc or those listcd

in Exhibit B attached to thesc nrles, shalt be dedgnated as hcaring motions and celen&rcd for oral haing[l

Bxhibit B to thc RCCH (cff. Jm 1, 201? lists "Alter or Amd Order orJudgroC' as a non-hcuing motion.
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(4) bc served on the date that the motion was preseoted to the court'

paci6c,s Er-Ea$c Motion did not comply with RCCH RuIe 7.2(i because it did not cite any statute, tule, or othet authotity

allowiog the circuit court to entertaio the motion cx patej and because it was not supported by an affidevit ot declantion stating a

,."ron fo, filing the motion ex parte. Because the motion was lodged ex Partc the circuit coutt followed the RCCH RuIe 7'2 (eff'

lori.. 1 , 2012) ptocedure fot processiog cx parte motions:

(g) prcscntation of motions; copies for iudge. Unless othenrise provided by Rule 6 of the Hawai'i Court Recorde Rules

['Docketing documents ftom self-reptesented parties.'], the following rules shall apply:

(3) H(PARTEMOTIONS.

(A) Cases Assigned to aludge. An cx+ar6 motion accompanied by a ptoposed order shall be dated aod samped "lodged" or
iteccived', by the Lagal Do*meots Bnnch/Section cletlq listed oo the docket, and transmittcd to the assigned iudge. Upon

the iudgc,s acrion on the motioq it shall be tlansmitt€d to the lcgal Doomens Btanch/Section fot filing[.]

On March 14,2016, PacifiCs Erjefie Motion, stamped 'DENIED 5th Division[,]" [*8] with an ettached ordet signed by the

circuit court aod containing handwritten changes, was Eled. Accotdingly, Pacificrs aotice of eppeal from the Judgneat becamc due

30 days later, on Wednesday, Aplil 13,2016. HRAP Rule a({(3).

The disseot takes the view that what was eirtered by the circuit court on Match 14, 2016, was not "an otder disposiag of thc

motion,, as those words arc used in HRAP Rute 4(a)(3), rcasoning that "the Citcuit Court's March 14, 2016 ordet denled the 2x Pdnc

aannt jawhich paci6c initially presented its motion," but not its substance. Dissent at 15 (italics in dissent). Respcctfrrlly, HRAP

Rde a(a)(3) does not testrict its application to a "substantive" otder, ot m orda disposing of the motion "oo its merits " Under the

plai" fang.age of the rule, r. oodu, denying a motion on proccdural gtouods "disposes" of that motioo, iust as thc failrc to

;dirpor. of 
"ry 

motion by ordet enteted upon the recotd within 90 days after the date the motion was 6led" would constitute a

disposition uoder the version of the rule theo in effect. Treating 15g l{6a.ing Motion in the mannet suggested by the dissent - 
as

,,an amendment, to the Ex Pa.rte Motion - 
could tesult in ptocedural coofusion; the Hearing [*9] Motioo was not head until

June 1, 2016, but if it were treated as an amendment to the E:( Parte Motion, it would have been deemed denied onMay 26,2076

jOO a"y. aftet the Ex-pa$e Motion was submitted and rccciveQ. No hearing would have bcen necessary, because the circuit court at

ih^t poirrt 
"ould 

only have enteled an otder dcnying the motioo. Amasol, 135 Hawai'i at 358-59, 351 P'3d at 585-86'

At my ritc, the &cuit coufi's handwritten chmges to the proposed otdet attached to PaciECs Ex Pute Motion included 16-litling

the pioposed order to read: "Order Denying Ex Pate Motion to Amend and Supplement Findings of Fact and Conclusions of

Law." The cLcuit court also edded the following handwritten provisions (shown in bold italics) to the proposcd otder:

Defeodant pacific Craftworla Modba chall bc sct as a bczriag shd! be ewarded reasonable attorney's fees and costs of suit'

aotioa aad prcsc1tcd to rtc coart for a hcaring dztc in zccordaacc with Circuit Court RuIc 7.2(9).5

T'he circuit court tule cited by the circuit court, RCCH Rute 7.2 Gff. Joly 1, 2014) provided, in rele ot parh

(b) Dceignatiou as hearing or non-heiring motion. All wtittea motioas, othet than motions entided to be heatd ex parte

or those listed in Exhibit B attached to thesc tules ['t10t flisti"g non-headng motions], shall bc designated as hearing motions

and calendared fot oral hcariog; ptovided that discovery motions brought putsuaot to Rules 26 thtough 37 of the Hawai'i

Rules of Civil Ptocedurc shall be govemed by subsection (e) of this rule'

a &c.s4., HRAp Rde a(a)(a)(A) (e[owing fx+alte motion to octcad timc to 6lc noticc of appeal if 6led "bsforc thc c-rpiration of the prcssibed

tirncl.l)i HRCP Rulc 6(d) (allowing * pirtc application to shorta time for hcering ot to advmcc hearing dac); RCCH Exhibit B (rllowing 9s

pertq -otior for extmsion of ti-* nt" pt"t int rtatmmt); RCCH Rule 7.2(g)(r)($(i)(t) (allowhg cx Parte motiom for smice by publicatiofl'

cxamirration of judgmcnt dcbtor' and issuancc of gemishec summom)'

slt appears thet thc cimit court rnay have intended to strike the phmse "shall bc awarded rcasomblc attorn+ fccs md costs of suic'md the

paiod that followcd, but thc filed docmmt was v'orded as stated in the block guotc'
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(g) prescntation of motions; copies for judge. Unless otherwise ptovided dy Rule 6 of the Hawai'i Court Records Rules

fl,Docketing documents from self-tepresented parties.'], the following rules shall apply:

(1) HBAPTNGMoTIoNS.

(A) Cases Assigned to aJudge.

6; In the First Circuit, . . . the assigncd ludge shall designate the date and timc of a heating motion[.] Upon ptesentation of the

hearing motion . . . to the assigaed iudge, the motioo . . . shall be date-stamped, indicating date of receipt. Upon designation of

the hearing dete and time, the motion . . . shall be transmitted to the kgal Documents Branch/Section for filing.

On lvlatch 15,2016,(the day aftes the denicd Ex Pattc Motion was Eled by the circuit cout) Pacific filed the Hearing Motion. The

Flearing Motion was a new motion, filcd aftet thc cfucuit court denied the Ex Pstte Motioo. The filing of the Headog Motion did

not toll the time for Pacific to 6le a notice of appeal because the Heating Motion was not filed withia 10 days after [*11] entry of

theJudgmeat, as required by FIRCP Rules 52 aod 59.

The Hea:ing Motion was heard onJune 1, 2016. Au order denying the Hearing Motion was enteted on August 15, 2016. Paci6c's

notice of appeal was 6led on September 2, ?.076, more than 30 days aftet entry of the March 14,2076 odet dealng ?aci6Cs Ex
parte Motioo. "Aa appdlant's failute to file a timely notice of appeal is a furisdictiooal defect that can neither be waived by thc

parties nor disregarded by the court io thc exetcise of iudicial discretioo." Enos v. Pac. Tnnsfet & Wzrehouse- Inc., 80 Hauni'i 345,

349, 910 p.Zd 776,120 (1996) (citatioa ooitted). We lack appellatc iurisdiction to review theJudgent.

pocific's notice of appcal was timely as to the August 15, 2016 ordcr denying Paci8c's Heating Motion, but the points of cfror in

pacific,s amended opening brief do not address that ordet, and Pacific Plesents no discemiblc algmcot concemiog the deni"l of

the Heering Motion Accordiogty, the "Otder Denying Defendaot Elegant Concepts, LLC dba PaciEc Craftwodrs Ex Parte [sic]

Motioo to Amend and Supplement Findings of Fact aod Cooclusions of Iaw end/or Motion for New Trial ot to Altet or Amend

Judgment, Filed on March 75,2076" mtered by the circuit court on August 15,2016, is afEtmed.

DATED: Honolulu, Hami'i, [*12] Juae 29,2020.

/s/ liseM.Gboza

ChiefJudge

/s,/ Keith IC Hiraoka

Associate Judge

End of Docunrcnt
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Public First Law Center
700 Bishop Street, Suite 1701,

Honolulu, I{arwa i' i 968L3
ben,@publ icfirstla w . org
Telephorle: (tt08) 531-4000
Facsimile: (801i) 380-3580

Attorneys .fo, N'ortltarty Mounnt
Publit^ First [,mt, C'mtter

JARED IAI\,[1.,S,

Plaintif i,

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAIII

e959

crvrl No. lccv-21-0000683 (sMK)
(Other Civil Action)

NOTICE OF HEARING

a

VS.

I'ATI{ICK J. O'DONNELL, M.D.; et al.

f)efenrlants,

NOTICE OF HEARING

l'O: DAVID GRLJEBNER
FORRITST Il. IENKINS
LINDSI:Y BARRIOS
Gooclsiil Anderson Quinn & Stifel LLP
d gtr e brre r'(tD good s i I I . c om
fj enki nst@ grocld si 11 . c om
I barrios (@goodsill 

. c om

3

Attonuils.for Nominnl Defendants Merla Tekennkn, RN, Kapiolani Medical Center for
V\tomen und Cldldren, nnd Harunii Pacific Healtlt

JARI]D ]AMES
J a recl j a rnes 23<D gma il . c om

1

PlaintifJ'Pro Se
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JOHN-ANDERSON MEYER

JANNA WEHILANIA
I)entorls US LLP
A nderson. meyer@clentons.cc)m

J anna. a hu@dentons.com

Attorue^t1s ior Defendants Knpiolatti Medical Specialists, Dr. Patick O'Donnell, nnd Dr
Susut'['nn

ARTHUR ROECA
Roeca L,uria Shin LLP
aroecai?rlhlaw.com

Attornal for De..fendnnt Dr. Selena Peters

NOTICE IS GIVEN that the foregoing motion to unseal shall come on for hearing

trefore the l{onorable Shirely M. Kawamura, judge of the above-entitled court, in her

courtrcrom at Ka'ahumanu Hale (First Circuit Court), 777 Punchbowl Street,4th Floor,

Courtroom No. L2, Honolulu, Hawai'i, on )une 23,2026 at 11:00 a.m., or as soon

thereafter as counsel may be heard.

DATED: Honolulu, Hawai'i, May 8,2025

9+AC^
ffiMINM.cREtS
Attorney fo, Nonporty Mortnnt
Publit: First Lmu Ctnter

I
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]NTHE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF I-IAWAI'I

crvrl No. lccv-27-0000683 (sMK)JARED IAN,IES,

DAVID GRUEBNER
FORREST B. IENKINS
I,INDSITY BARRIOS
Gooclsill Anderson Quinn &
Stifel L,l-,P

d gru ebner@ goodsill. com
fj ernki ns@goodsill . com
I barrios@goodsill.com

Attorttells fu Nominol Defendnnts
Merln "f ekennku, RN, Kapiolani
Medicnl Ctnter for Wonrcn ond
Childrcn, trnd Hou,nii Pncifi, Healtlr

JARED IAMES
J a recl j a rnes Z3@gmail . c om
PlnintifJ'Pro Se

t

Plaintif [, CERTIFICATE OF SERVICE

\rs.

PATRICK J.O'DONNELL, M.D.; et al.

Defendants,

CERTIFICATE OF SERVICE

I certify that on the date set forth below, I will serve the foregoing motion to

unseal on the tirllorving by electronic mail, at the addresses listed below:

I)ATIID: Honolulu, Hawai'i, Muy 8,2026

JOHN-ANDERSON MEYER

JANNA WEHILANIA
Dentons US LLP
Anderson. meyer@dentons.com

Janna. ahu@dentons. c om

At torney s fu, D efendnnts Kapiolo ni
Medical Specinlists, Dr. Potrick
O'Donnell, mtd Dr. Susan Tnn

ARTHUR ROECA
Roeca Luria Shin LLP
aroeca@rlhlaw.corn

Attorney fo, Defendnnt Dr. Selenn

Peters

A"N4[N M. CRETS


