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I. Introduction 

On January 26, 2026, Defendant Konig filed an Emergency Ex Parte Motion to  

Seal Docket #230.  Later that same day, the Court granted the Motion in part and 

ordered temporary sealing of Docket #230.  The Court then ordered the parties to 

submit additional briefing related to the standard in Hawaii for permanent sealing 

of a document in a criminal case, and set further hearing on the matter for February 

5, 2026.   

Defendant Gerhardt Konig, by and through counsel, herein submits this 

supplemental memorandum in support of continued sealing of Docket #230.   

II. Legal Standard 

The First Amendment to the U.S. Constitution and Article I, section 4 of the 

Hawaii Constitution grant the public a right of access to court proceedings in 

criminal cases. Oahu Publ’ns Inc. v. Ahn, 133 Hawaii 482, 494, 496 (2014).  

However, the public’s constitutional right of access is not absolute. Id. at 496.  The 

Hawaii Supreme Court has set forth both procedural and substantive prerequisites 

to entry of an order closing any part of a criminal proceeding to the public.   

The “procedural prerequisites to entry of an order closing a criminal 

proceeding to the public are (1) those excluded from the proceeding must be 

afforded a reasonable opportunity to state their objections; and (2) the reasons 



supporting closure must be articulated in findings.” Id. at 497-98, (quoting United 

States v. Brooklier, 685 F.2d 1162, 1167-68 (9th Cir. 1982)).  

The substantive factors that the trial court must consider when weighing a 

request to seal are whether: “(1) [the] closure serves a compelling interest; (2) there 

is a substantial probability that, in the absence of closure, this compelling interest 

would be harmed; and (3) there are no alternatives to closure that would adequately 

protect the compelling interest.” Id. at 497–98.   

III. Procedural Prerequisites for Sealing Docket #230 Have Been Satisfied 

At a status conference on January 26, 2026, the Court correctly ruled that a  

hearing on whether Docket #230 should continue to be sealed from public view 

could not occur without providing the media and other interested parties adequate 

time to state their objections.  The Court then set a hearing on the issue of whether 

Docket #230 should remained sealed for February 5, 2026.  In doing so, the Court 

provided any interested party with 10 days to file any objections to the sealing of 

Docket #230.  The media was present at the on-the-record status conference on 

January 26, 2026, and therefore has notice of the continued hearing set for 

February 5, 2026.     

Because the Court has now provided all interested parties with a 10 day 

window to voice any objections, the first procedural prerequisite to entry of an 

order for continued sealing of Docket #230 has been met.  The Court can easily 



meet the second procedural prerequisite for continued sealing of Docket #230 by 

articulating the reasons for continued sealing in written findings following the 

hearing on February 5, 2026 

IV. Substantive Factors Support Continued Sealing of Docket #230 

The first substantive factor the Court must consider is whether continued 

sealing of Docket #230 serves a compelling interest.  While protecting someone’s 

reputation alone may not in and of itself be enough of a compelling interest to 

justify continued sealing, there is much more at stake here.  As stated in the 

Declaration of Counsel attached to Defendant Konig’s Emergency Ex Parte 

Motion to Seal: 

• This case has received an extraordinary amount of media coverage 

both locally and nationally.   

 

• DPA Garner recently provided the defense with discovery related to 

highly inflammatory, salacious, unrelated, and unsubstantiated claims 

made against Dr. Konig by his ex-wife.   

 

• The claims made by Defendant’s ex-wife against him would not be 

admissible at trial pursuant to HRE 404(a) and (b), 403,and 401.  

 

• Counsel for Defendant Konig expressed concern about improper 

tainting of the jury pool if such claims were filed publicly, and asked 

for an opportunity to meet and confer with DPA Garner and/or have a 

status conference with the Court prior to public filing to discuss the 

appropriateness of such a potential filing, and to discuss a timeline for 

litigating the issue.   

 



• On Friday, January 23, 2026 at approximately 1:00pm, the Court set a 

status conference for Monday, January 26, 2026 at 2:00pm to address 

Counsel’s concerns.   

 

•  On Friday, January 23, 2026, at 4:37pm, knowing a status conference 

had been set for the next business day to discuss Counsel’s concerns, 

DPA Garner filed the highly inflammatory, salacious, unrelated, and 

unsubstantiated claims made against Dr. Konig by his ex-wife into the 

public record.   

 

See Declaration of Counsel attached to Defendant Konig’s Emergency Ex Parte 

Motion to Seal Docket #230.   

Given the above, the compelling interest that warrants continued sealing of 

Docket #230 can be summarized as follows: 

To prevent the prosecutor from improperly tainting the 

jury pool one month before trial through public disclosure 

of highly inflammatory, salacious, unrelated, and 

unsubstantiated claims made against Dr. Konig by his ex-

wife that would otherwise be excluded from trial. 

 

This interest, tied directly to Dr. Konig’s constitutional right to a fair trial, 

should be considered as incredibly important and compelling.  To be clear, the 

compelling interest at stake is not protecting Defendant Konig’s reputation.  This is 

instead about preserving the integrity of this court proceeding by not allowing the 

prosecutor to improperly and unnecessarily taint the jury pool with salacious 

claims that would never be allowed into Defendant Konig’s trial.  The Court is 

familiar with the claims contained in Docket #230.  If the Court agrees, as it should 

and likely will, that the claims made against Dr. Konig in Docket #230 will not be 



allowed into trial under HRE 404(a), 404(b), and 403, then there is absolutely no 

reason to taint the jury pool prior to trial by disclosing such claims in a public 

filing.  The Defense agrees that the public has a right of access to criminal trials.  

The key here though is that the prosecutor is trying to publicize inflammatory 

information that would not be a part of what will be a very public trial in this case. 

As to the second substantive factor related to continued sealing of Docket 

#230, the Court must consider whether there is a substantial probability that, in the 

absence of closure, the above articulated compelling interest would be harmed.  As 

stated above, this case has received extraordinary and extreme media coverage 

both locally and nationally.  A list of some of the media stories that pop up when 

one googles Dr. Konig’s name is attached as Exhibit A.  The media has covered 

almost every development, and every hearing in this case.  As such, there is clearly 

a substantial probability that the claims against Dr. Konig contained in Docket 

#230 will be publicized by the media should it be unsealed.  And once covered by 

the media, the highly inflammatory and salacious claims contained in Docket #230 

will undoubtedly have a negative effect on the jury pool’s views of Defendant 

Konig prior to walking into the courtroom on the first day of trial.      

Lastly, the Court must consider whether there are any alternatives to 

continued sealing that would adequately protect the compelling interest.  While 

Defendant Konig requests that Docket #230 remain completely sealed, as an 



alternative, redacting the substance of the highly inflammatory and salacious 

claims contained in Docket #230 in its entirety could protect the compelling 

interest at stake.     

V. Conclusion 

To prevent the prosecutor from improperly tainting the jury pool one  

month before trial through public disclosure of highly inflammatory, salacious, 

unrelated, and unsubstantiated claims made against Dr. Konig by his ex-wife that 

would otherwise be excluded from trial, the Court should order continued sealing 

of Docket #230.   

 

DATED:   Honolulu, Hawaiʻi, February 3, 2026. 

        /s/ Thomas Otake   

THOMAS OTAKE 

 

Attorney for Defendant 
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Declaration of Counsel 

1. I am the attorney for Defendant Gerhardt Konig.  

 

2. This case has received extreme and extraordinary media coverage both 

locally and nationally.   

 

3. Throughout this case, my office has been contacted regularly by many 

local and national media outlets.   

 

4. Attached as Exhibit A is a list of media stories that pop up when I 

googled Defendant Konig’s name.   

 

5. I have practiced criminal law in Hawaii for over 20 years.  In my 

experience, evidence of the highly inflammatory and salacious claims 

made against Defendant Konig contained in Docket #230 would not be 

allowed into trial pursuant to HRE 404(a), 404(b), and 403.  In my 

experience, it is not even a close call.     

 



6. As counsel for Defendant Konig, I have grave concerns about the impact 

public release of the claims contained in Docket #230 would have on the 

jury pool one month before trial.   

 

I DECARE UNDER PENALTY OF LAW THAT THE FOREGOING IS 

TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND 

BELIEF 

 

 

DATED:   Honolulu, Hawaiʻi, February 3, 2026 

        /s/ Thomas Otake   

THOMAS OTAKE 

 

Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that on the date noted below, a true and correct copy of the 

foregoing document was served upon the following parties electronically through the Judiciary Electronic 

Filing and Service System (JEFS): 

STEVEN S. ALM, ESQ. 

Prosecuting Attorney  

 

JOEL GARNER, ESQ.  

Deputy Prosecuting Attorney  

City and County of Honolulu 

1060 Richards Street 

Honolulu, Hawaii 96813 

  

Attorneys for the State of Hawaii 

 

 

 

 

DATED:   Honolulu, Hawaiʻi, February 3, 2026. 

        /s/ Thomas Otake   

THOMAS OTAKE 

 

Attorneys for Defendant 
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