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UNITED STATES DISTRICT COURT
DISTRICT OF HAWAII

UNITED STATES OF AMERICA., CR No. 22-00048-TMB-NC
. UNITED STATES’ MOTION IN
Plaintiff, LIMINE NO. 9: TO INTRODUCE
v. RUDY ALIVADO’S SWORN
STATEMENT TO CURE

KEITH MITSUYOSHI KANESHIRO (1), | MISIMPRESSION

DENNIS KUNIYUKI MITSUNAGA (2).

TERRI ANN OTANI (3), UNDER SEAL

AARON SHUNICHI FUJII (4),
CHAD MICHAEL MCDONALD (5),
SHERI JEAN TANAKA (6),

Defendants.

UNITED STATES’ MOTION IN LIMINE NO. 9

The defense intends to introduce Rudy Alivado’s federal civil trial testimony
for its effect on the listener. See ECF No. 486 (order granting defendants’ motion to
do so). That narrow testimony, however, leaves a grave misimpression about
Alivado’s actual perspective of his exchange with Laurel Mau. Indeed, his brief,

vague trial testimony—with the pivotal exchange coming in the form of a
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compound, leading question from Defendant Tanaka—can be twisted to make it
appear Alivado in fact believes Laurel Mau deceitfully stole cash from him. That is
exactly what the defendants did in the felony Information against Mau.

But it is not true. In his grand jury statement, Alivado said he had no issues
paying Mau “because she did a good job. She worked hard, she visited a site with
me, and I thought she deserved payment.” Later in his testimony, Alivado was
“surprised” to learn—somehow for the first time in the grand jury—that he was a
named victim in the theft Information filed against Mau by Kaneshiro’s office.
Alivado questioned why he was a named victim because he “didn’t think it was a
theft.” Left by itself, Alivado’s vague, brief, and directed civil trial testimony would
leave the jurors with the exact opposite impression.

Federal Rule of Evidence 106 is designed for this precise scenario. It permits
introduction of “any other statement” that fairness dictates should be considered to
cure misimpressions sown by the adverse party’s introduction of a prior statement.
Under this rule, when the defense introduces Alivado’s civil trial testimony, the
Court should permit the United States to introduce the relevant pieces of Alivado’s
grand jury testimony at the same time.! Attached at Sealed Exhibit 3, the United
States has highlighted the portions of Alivado’s grand jury testimony which should
be admitted.

I

! Alivado has rejected meeting with the United States to discuss his trial testimony.
It appears he may need to be treated as a hostile witness. See Fed. R. Evid. 611(c)(2).
2
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BACKGROUND

A.  Alivado and Defendant Mitsunaga are longtime friends, starting in high
school. In the early 2000s, Alivado and Mitsunaga formed a business partnership
which involved, among other things, buying and selling real estate. There were
certain partnership perks; for example, in exchange for Alivado pulling more weight
on the real estate projects, MAI and other associated companies designed and built
Alivado’s home, a project lasting around two years. After the home was built,
Alivado needed further help with interior designing. Steven Wong, an MAI
employee, told Alivado that Mau was going to help. Mau did so, and, according to
Alivado, did a good job. Alivado had no complaints about her work.

During the civil trial between Mau and MAI, Alivado offered testimony that
spanned a grand total of about nine transcript pages. See Exhibit 1. In his testimony,
Alivado stated that MAI designed his Kaneohe home and that Mau acted “in the
capacity of the architect who helped ... with the interior design of the house.” Id. at
Tr. p. 126. He stated he “hired [Mau] as an employee of MAI based on the blueprints
that was completed, et cetera, and she handled the interior design.” Id. “[S]he did a
good job,” Alivado added. Id. Alivado then testified that Mau asked him for payment
on two occasions and that he agreed to pay her cash. Id. at Tr. pp. 126-27. This

background progressed to the ultimate question and answer that Defendant
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McDonald would later seize on in his declaration against Mau. The question was a
compound, leading question, posed by Defendant Tanaka:

Q. Okay. Andyou just assumed it was an MAI project, and you were

paying in her capacity as an architect on behalf of Mitsunaga &
Associates, Inc.; is that correct?

A.  That was my assumption, yes.

Exhibit 1 at Tr. p. 126. Alivado did not say the money was supposed to go to MAI,
or that Mau deceived him by keeping the cash. He was, however, then asked “do
you know whether the cash payments actually went to Mitsunaga & Associates,
Inc.?” “I don’t know,” he answered. Id. By itself, it is difficult to really understand
what Alivado meant about his interactions with Mau. His testimony was brief and
vague.

But it was enough for the defendants. In the felony Information against Mau,
two of the four counts named Alivado as a victim of Mau’s theft (for the two times
he paid her). Count 3 alleged the following:

On or between October 1, 2007 and May 31, 2009 in the City and

County of Honolulu, State of Hawaii, LAUREL J. MAU did obtain or

exert control over the property of Rudy Alivado, the value of which

exceeds Three Hundred Dollars ($300.00) by deception, with intent to

deprive Rudy Alivado of the property, thereby committing the offense

of Theft in the Second Degree, in violation of Section 708-831(1)(b) of

the Hawaii Revised Statutes.

The offense alleged herein was not discovered prior to March 1, 2014

by either Rudy Alivado or by a person who had a legal duty to represent
Rudy Alivado, Section 701-108(3)(a) of the Hawaii Revised Statutes.



Case 1:22-cr-00048-TMB-NC Document 581 Filed 03/25/24 Page 5 of 11 PagelD.9909

Exhibit 2. Count 4 was nearly identical to Count 3, again with Alivado as the named
theft victim. See id.

In his sworn declaration supporting the charges against Mau, Chad McDonald
relied on Alivado’s civil jury trial testimony to support his non-law enforcement
opinion that probable cause existed to charge Mau with theft. McDonald
summarized Alivado’s testimony as follows:

Mr. Alivado testified that Mau was not given the money as a gift, but
rather, that Mau demanded two separate payments, one in the amount
of $800 and another in the amount of $2,000, payments that were
supposed to be going to MAL. . . . Mau specifically requested each of
these amounts in cash.

ECF No. 571-1 at 11 (emphasis added to highlight something Alivado did not testify
to—another false statement made by McDonald in his declaration). Seizing on this
not-quite-accurate summary of Alivado’s trial testimony, McDonald leaped to his
goal: accusing Mau of “intentionally deceiv[ing]” Alivado by making him think he

was paying MAI when instead Mau “intended to keep the money for herself”:

In March 2014, MAI learned that Mr. Alivado was deceived by Mau to
believe that he was paying MAI when Mau was in fact keeping the
money for herself. Thus, not only did Mau bill her time to MAI, but she
also collected approximately $2,800 in cash from Rudy Alivado for
herself. As this was an official MAI project, these payments should
have gone to MAI, not Mau. Mau intentionally deceived Alivado into
thinking that he was making payments to MAI, when she intended to
keep the money for herself. Mau did, in fact, keep the money for herself,
evidenced by her own admission of keeping the cash given to her by
Rudy Alivado, and by Terri Otani’s declaration stating that no money
was ever received by MAI from Mau as it related to the Alivado project.
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ECF No.571-1at11.2

B.  Alivado was subpoenaed to testify before the grand jury in this matter.
Before appearing to testify, he met with Defendant Tanaka to discuss the subpoena.
Then, like various others, he appeared before the grand jury, read a prepared
statement, and asserted a blanket invocation of his Fifth Amendment rights. The
United States sought an order compelling his testimony, which Chief United States
District Judge Derrick K. Watson granted.?

At his subsequent grand jury appearance, Alivado described his relationship
with Laurel Mau and the circumstances surrounding his payment of cash to her. See
Sealed Exhibit 3. For precision’s sake, we request that the Court review the attached
sealed transcript from pages 34-79 to see the exact contours of his testimony (for

completeness, we attach his entire testimony). Those pages include Alivado’s

2 This paragraph has other sneaky lies that need not be explored fully in this motion
but will be illuminated throughout trial. In any event, under binding Hawaii law that
was published before Mau was charged, even if the facts were as McDonald
portrayed them, they could not constitute theft. See State of Hawaii v. Atwood, 129
Haw. 414, 420, 301 P.3d 1255, 1261 (2013) (“[W]here a defendant is charged with
theft by deception in a situation involving a contract, the intent element of the crime
Is not met where evidence shows that the defendant performed, or intended to
perform, his or her part of the contract; conversely, the intent element is satisfied
only when the defendant intends not to perform his or her contractual obligations.”).
The United States has requested a jury instruction on this point of law. See ECF No.
439 at 29-30.

% This brings Alivado’s conduct within the scope of the Court’s prior rulings
regarding grand jury obstruction. While Alivado said he was not represented by
Tanaka, he admitted meeting with her before his first grand jury appearance, and
phone records show they exchanged around 10 text messages the day before, the day
of, and the day after his first appearance (plus a phone call and more than 10 texts
two days prior to his appearance).

6
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statement that “When I gave her the money, I didn’t think it was a theft.” Sealed
Exhibit 3 at 47. When asked why not, Alivado responded, “Because I thought I was
paying her for her services.” 1d.; see also id. at 42 (“She did a good job. She worked
hard, she visited a site with me, and I thought she deserved payment.”); id. at 67 (“Q.
You didn’t think she was stealing from you? A. “No. She did a good job. Q. And
you didn’t think she was stealing from Mitsunaga either, do you? A. I don’t think
s0.”); id. at 74 (rejecting interpretation of his civil trial testimony that the money
Alivado paid to Mau was intended to be paid to MAI: “I never made that statement.
I don’t agree with that . . . [b]ecause I paid Laurel Mau, not — not Mitsunaga™).* In
summary, Alivado’s grand jury testimony clarifies the misimpressions left hanging
by his short and vague trial testimony.
I
LEGAL STANDARD

Federal Rule of Evidence 106, titled “Remainder of or Related Writings or
Recorded Statements, states, “[i]f a party introduces all or part of a statement, an
adverse party may require the introduction, at that time, of any other part—or any

other statement—that in fairness ought to be considered at the same time. The

4 If anyone had bothered to investigate Mau’s alleged “theft” from Alivado, that
theory would have crumbled immediately. Of course, Kaneshiro was willing to
prosecute Mau without an investigation. Alivado did not even know until his grand
jury appearance in 2021 that he was a named victim in the Laurel Mau case. He was
“surprised” to learn that, and even intuitively asked, “Who — who — who conducted
the investigation? Was it HPD?” GJ Tr. at 47; see also GJ Tr. at 48 (“Nobody
interviewed me.”).
7
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adverse party may do so over a hearsay objection.” Fed. R. Evid. 106. The rule
“serves the purpose of correcting a distortion created by an opposing party’s
misleading proffer of part of a document or recording.” United States v. Lopez, 4
F.4th 706, 715 (9th Cir. 2021); see Beech Aircraft Corp. v. Rainey, 488 U.S. 153,
172 (1988) (the rule exists to avert “misunderstanding or distortion” caused by
introduction of only part of a statement).

By its plain terms, Rule 106 extends to “any other statement”—not merely
excerpts from the same statement—that in fairness ought to be considered with the
statement offered. Fed. R. Evid. 106. “To be admitted under Rule 106, the additional
part or other oral, written, or recorded statement must relate to the same subject
matter and tend to deny, explain, modify, qualify, counteract, repel, disprove or
otherwise shed light on the oral, written, or recorded statement already received.”
Graham, 2 Handbook of Fed. Evid. § 106:1 (9th ed.) (citing sources); see United
States v. Castro, 813 F.2d 571, 575-76 (2d Cir. 1987) (the omitted statement may
be introduced “if necessary to explain the admitted portion, to place the admitted
portion in context, to avoid misleading the jury, or to ensure fair and impartial
understanding of the admitted portion”); United States v. Collicott, 92 F.3d 973, 983
(9th Cir. 1996) (remarking that the proper use of the rule is to “correct a misleading
impression of a prior statement”). “The completeness doctrine does not, however,

require the admission of portions of a statement that are neither explanatory of nor
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relevant to the admitted passages.” United States v. Jackson, 180 F.3d 55, 73 (2d
Cir.1999) (citations omitted).

In dicta, the Ninth Circuit once said that “because [certain out-Of-court
statements] do not fall within an exception to the hearsay rule, they are inadmissible
regardless of Rule 106.” United States v. Collicott, 92 F.3d 973, 983 (9th Cir. 1996).
Other circuits rejected that perspective. See United States v. Sutton, 801 F.2d 1346,
1368 (D.C. Cir. 1986) (“Rule 106 can adequately fulfill its function only by
permitting the admission of some otherwise inadmissible evidence when the court
finds in fairness that the proffered evidence should be considered
contemporaneously. A contrary construction raises the specter of distorted and
misleading trials, and creates difficulties for both litigants and the trial court.”). This
Is no longer an issue. In 2023, Rule 106 was amended to resolve this issue. It now
states the “adverse party may [introduce a statement under Rule 106] over a hearsay
exception.” Fed. R. Evid. 106. As the advisory committee note explains, “The
Committee has determined that the rule of completeness, grounded in fairness,
cannot fulfill its function if the party that creates a misimpression about the meaning
of a proffered statement can then object on hearsay grounds and exclude a statement

that would correct the misimpression.” Fed. R. Evid. 106, adv. n. 2023 Amendment.®

® Even before the rule had changed, the Ninth Circuit had clarified that “There is no

conflict between evidence introduced under the rule of completeness and the bar on

inadmissible hearsay because the former serves the purpose of correcting a distortion

created by an opposing party’s misleading proffer of part of a document or recording,
9
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Il
ANALYSIS

Here, the defendants intend at some point to introduce Alivado’s vague civil
trial testimony. But Alivado’s brief and vague trial testimony, the result of leading
and compound questioning by Defendant Tanaka, risks leaving a significant
misimpression about Alivado’s perspective of his exchange with Laurel Mau. Left
by itself, it will wrongly leave the jury with the impression that Alivado believed
Laurel Mau committed theft from him—i.e., that she pocketed his money and took
off with it. Alivado’s grand jury testimony rejects this interpretation of his trial
testimony. For instance, Alivado was “paying [Mau] for her services” and he did not
think Mau committed theft. See Sealed Exhibit 3 at 42, 47. And he squarely rejected
the interpretation of his civil trial testimony that the money he gave Mau was
intended to be paid to MAI. Id. at 74 (“I never made that statement. I don’t agree
with that . . . [b]ecause I paid Laurel Mau, not — not Mitsunaga”). Accordingly, when
the defense introduces Alivado’s civil trial testimony, fairness requires that the
United States be permitted to offer the relevant portions of Alivado’s grand jury
testimony at that same time. In Sealed Exhibit 3, the United States has highlighted

the portions of Alivado’s grand jury testimony which we submit are directly related

while the latter serves the purpose of barring introduction of hearsay evidence
proffered for its truth.” Lopez, 4 F.4th at 715.
10
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to Alivado’s trial testimony and which clarify, explain, and correct the
misimpressions left hanging in his civil trial testimony.
v

CONCLUSION

The Court should admit the specified portions of Alivado’s grand jury
testimony at the same time the defense introduces his trial testimony.

Respectfully submitted,

Dated: March 24, 2024 MERRICK B. GARLAND
Attorney General

/s/ Colin M. McDonald

MICHAEL G. WHEAT

JOSEPH J.M. ORABONA

JANAKI G. CHOPRA

COLIN M. MCDONALD

ANDREW Y. CHIANG

Special Attorneys of the United States
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