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Defendant Agribusiness Development Corporation Board of Directors’ (ADC 

Board) opposition continues to assert specious procedural arguments from its motion 

for summary judgment (Dkt. 218) to avoid the merits of Count XIV.   

The ADC Board now offers, in the alternative, substantive arguments.  But those 

arguments disregard its written admissions, this Court’s prior rulings, and the actual 

discussion reflected in the August 8 executive session minutes—each of which renders 

meritless any argument that the entire August 8 executive session was proper, as 

erroneously held by the Office of Information Practices.   

Based on the record, Plaintiff Public First Law Center (Public First) is entitled to 

summary judgment on its request for an order declaring Opinion F24-03 “palpably 

erroneous” at section III(B).1  Public First’s Motion for Summary Judgment on Count 

XIV, Dkt. 213 (motion), should be granted for the additional reasons set forth below. 

1.  This Court Can and Should Invalidate Opinion F24-03 as Requested. 

The ADC Board’s Opposition raises the same “proper party” procedural 

arguments as its summary judgment motion.  Compare Dkt. 236 at 7-9, with Dkt. 218 at 

16-18.2  These arguments lack merit for the reasons previously briefed.  Dkt. 228 at 4-7 

(OIP decisions concerning specific board actions can never be issued before the board 

acts; whether the ADC Board agrees with or challenges the ADC Board is irrelevant; the 

ADC Board’s lack of reliance on the ADC Board opinion is irrelevant; and, in the end, 

courts are not bound by erroneous OIP decisions).   

The Opposition advances two additional procedural arguments, which similarly 

lack merit.  The ADC Board first argues the Court should not disturb Opinion F24-03 

because the ADC Board may not be incentivized to vigorously defend the decision.  

Dkt. 236 at 9 (“Defendant ADC chose to admit that it violated the Sunshine Law. . . .  

This fact clearly indicates that it is highly prejudicial to the integrity of OIP’s opinions to 

require a defendant who did not rely on the opinion and who has waived the protection 

 
1 For brevity, Public First incorporates by reference its opposition to the ADC Board’s 
motion for summary judgment on these same issues.  Dkt. 228. 
2 Pinpoint “Dkt.” citations refer to the page of the corresponding PDF. 
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provided by the opinion to defend the opinion.”).  The argument is irrelevant and 

wrong.   

The ADC Board identifies no authority requiring—as a precondition to judicial 

invalidation of a “palpably erroneous” OIP decision—the participation of OIP or an 

agency to defend the decision.  In any event, OIP was provided notice of this lawsuit 

and chose not to intervene.  Dkt. 228 at 2.  Whether or not the ADC Board cites or 

defends binding precedent—OIP opinions or appellate decisions—that precedent 

remains binding on the Court.  The Sunshine Law recognizes, however, that courts may 

refuse to follow OIP opinions as precedent when palpably erroneous as here.  In the 

end, the palpably erroneous declaration regarding the OIP’s opinion about the ADC 

Board’s executive session ensures that the ADC Board and other Sunshine Law boards 

do not use the reasoning and holding in that decision to commit future Sunshine Law 

violations.  See HRS § 92-12(c)(1) (authorizing a lawsuit for the purpose of “[r]equiring 

compliance with or preventing violations of [the Sunshine Law]”). 

The ADC Board next argues “because ‘unpublished decisions of trial courts have 

no precedential value’ . . . the only effect that this Honorable Court’s finding of OIP’s 

Opinion Letter No. F24-03 being ‘palpably erroneous’ will simply be the unjustified 

impugning of the integrity of OIP’s opinions.”  Dkt. 236 at 9.  Wrong again.   

Whether or not published, a palpably erroneous determination by this Court 

would be binding on OIP, which had an opportunity to participate in this case.  HRS 

§ 92-12(d) authorizes any court to find an OIP opinion “palpably erroneous.”  E.g., Peer 

News LLC v. City & County of Honolulu, 143 Haw. 472, 486, 431 P.3d 1245, 1259  (2018) 

(“We accordingly conclude that the circuit court erred by upholding OIP’s interpretation 

and by granting summary judgment to the City and BFS.” (emphasis added)).  The 

ADC Board cannot rewrite section 92-12(d) to bind circuit courts to OIP precedent and 

limit authority to find opinions palpably erroneous to appellate courts.  See, e.g., Price v. 

Coulson, 144 Hawai`i 392, 442 P.3d 455 (App. 2019) (“sole duty” is to give effect to a 

statute’s plain and obvious meaning).  As a practical matter, if OIP believes that a 

decision by this Court impugns its integrity and the ADC Board refuses to appeal the 

issue, OIP can move to intervene for purposes of an appeal.  Public First would not 
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oppose a timely motion to intervene by OIP pursuant to HRS § 92-12(e) for purposes of 

an appeal. 

In the end, given the legal claims decided and facts of record, there is no better 

Court or case to determine the validity of Opinion F24-03 than this one.  The ADC 

Board’s arguments to the contrary should be rejected. 

2. Opinion F24-03 is “Palpably Erroneous” Because its Application of the 
Personnel-Privacy Exemption Conflicts with the Plain Language of the Statute 
and Hawai`i Supreme Court Precedent.   

The Court has reviewed the August 8 executive session minutes and concluded 

only “two sentences of the minutes fall within the personnel-privacy exception.”  Dkt. 

226 at 6.  That conclusion—squarely supported by the unredacted minutes—is fatal to 

any defense of OIP’s wholesale affirmance of secrecy for the entire August 8 executive 

session.  Directly in conflict with its own admissions and clear evidence, the ADC Board 

asserts five arguments in support of Opinion F24-03, which should be rejected.   

First, the ADC Board cites a footnote in Opinion F24-03 to contend “OIP used the 

UIPA for guidance and not as the standard to be used.”  Dkt 236 at 10-11.  The ADC 

Board misses the point.  The minutes prove there were no “matters affecting privacy” to 

justify the vast majority of the August 8 executive session.  See Decl. of Benjamin M. 

Creps, dated August 14, 2025 (Creps Decl.), Ex. 34; accord Dkt. 226 at 6-7.  Thus, even if 

OIP used the correct standard—it did not, Dkt. 213 at 8—it erroneously applied it to 

affirm discussions of personnel matters unrelated to “matters affecting privacy.”  

Regardless, the Hawai`i Supreme Court made clear that UIPA privacy interests are not 

the guidepost when it required a constitutional privacy interest—highly personal and 

intimate information of no public concern—a much higher threshold than categorical 

UIPA privacy interests.  Civil Beat Law Ctr. for the Pub. Interest, Inc. v. City & County of 

Honolulu (CBLC), 144 Hawai`i 466, 478-480, 445 P.3d 47, 59-61 (2019). 

Next, the ADC Board cobbles together stray parts to Frankenstein a case-specific 

privacy analysis out of Opinion F24-03.  Dkt. 236 at 11-14.  For reasons already noted, 

even if OIP engaged in the required case-specific privacy analysis—it did not, compare 

CBLC, 144 Hawai`i at 478-480, 445 P.3d at 59-61, with OIP Op. No. F24-03 at 21-23—the 
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analysis was wrong.  The “majority” of the relevant discussion did not involve highly 

personal and intimate information.  Dkt. 226 at 6.  OIP’s holding was palpably 

erroneous. 

Lastly, the ADC Board asserts “OIP’s approval of the August 8 executive session 

does comport with HRS § 92-5(b)” because OIP found that individuals’ “status as 

applicants for government employment” and “backgrounds and qualifications” were 

“matters affecting privacy.”  Dkt. 236 at 14.  If that were true—it is not, Dkt. 213 at 10-

11—the exception would swallow the rule; contrary to the Legislature’s intent, all 

hiring, firing, evaluations, and discipline by Sunshine Law boards would be exempt 

from public sessions.  That would violate the letter and spirit of the Sunshine Law, and 

CBLC’s clear mandate that “personnel matters should presumptively be discussed in 

an open meeting.”  144 Hawai`i at 479, 445 P.3d at 60. 

CONCLUSION 

Based on the foregoing, Public First respectfully requests that this Court grant 

the motion and declare that Opinion F24-03, at section III(B), is “palpably erroneous” to 

the extent it held that the ADC Board properly conducted an executive session on 

August 8, 2023. 

DATED:  Honolulu, Hawai`i, August 14, 2025    
 
     /s/ Benjamin M. Creps   

ROBERT BRIAN BLACK 
BENJAMIN M. CREPS 
Attorneys for Plaintiff  
Public First Law Center  
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DECLARATION OF COUNSEL 

1. I am an attorney for Plaintiff Public First Law Center (Public First) and 

submit this declaration based on personal knowledge, except as otherwise provided. 

2. Attached as Exhibit 34 is a true and correct copy of the redacted August 8, 

2023 executive session minutes produced to Public First by the ADC Board pursuant to 

this Court’s order entered July 17, 2025, Dkt. 226. 

I declare under penalty of law the above is true and correct to the best of my 

knowledge. 

DATED:  Honolulu, Hawai`i, August 14, 2025  

     /s/ Benjamin M. Creps     
BENJAMIN M. CREPS 
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