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DEFENDANT AGRIBUSINESS DEVELOPMENT CORPORATION
BOARD OF DIRECTORS’ MEMORANDUM IN OPPOSITION TO PLAINTIFF
PUBLIC FIRST LAW CENTER’S MOTION FOR PARTIAL SUMMARY
JUDGMENT ON COUNT X1V, FILED ON JULY 11, 2025, AS DKT. 213

Defendant AGRIBUSINESS DEVELOPMENT CORPORATION BOARD OF
DIRECTORS (“Defendant ADC”), by and through Anne E. Lopez, Attorney General for the

State of Hawai‘i, and its attorneys Amanda J. Weston and David N. Matsumiya, Deputy
Attorneys General, hereby submits its memorandum in opposition to Plaintiff PUBLIC FIRST
LAW CENTER’s (“Plaintiff”) Motion for Partial Summary Judgment on Count XIV, which was
filed herein on July 11, 2025 as Dkt. 213 (“Plaintiff’s MSJ — Count 14”).
I STATEMENT OF RELEVANT FACTS

On November 3, 2023, the State of Hawai‘i Office of Information Practices (“OIP”), in

response to a request by an anonymous member of the public, issued Opinion Letter No. F24-03!
(“OIP’s Opinion Letter No. F24-03"), which was/is OIP’s decision on whether Defendant ADC
violated the Sunshine Law during its selection of its new executive director. See Appendix A,
which is a true and correct copy of OIP’s Opinion Letter No. F24-03, at p. 1. See Declaration of
David N. Matsumiya (“Matsumiya Declaration™) at pp. 1-2, 9 5-8. As noted in Plaintiff’s
MSJ — Count 14, Section III(B) is the specific section that Plaintiff seeks to have declared
“palpably erroneous.” See Dkt. 213 at p. 2 of the PDF. Section I1I(B) of OIP’s Opinion Letter
No. F24-03 states:

B. The ADC Board’s Candidate Interviews, and Discussions on Salary
and Selection of a Candidate Were Allowed Under the Sunshine Law

The Sunshine Law does not require that meetings related to personnel
matters be closed to the public; rather, that decision is discretionary, provided
that certain statutory requirements are met. CBLC, 44 Haw. at 476-477, 445
P.3d at 57-58. Section 92-5(a)(2), HRS, allows boards to hold an executive
session “[t]o consider the hire, evaluation, dismissal, or discipline of an officer
or employee or of charges brought against the officer or employee, where
consideration of matters affecting privacy will be involved; provided that if the
individual concerned requests an open meeting, an open meeting shall be
held[.]”

' OIP publishes its formal opinions to the public on its website at https://oip.hawaii.gov/laws-
rules-opinions/opinions/formal-opinion-letter-summaries-and-full-text/. A summary of OIP’s
Opinion Letter No. F24-03 can be found at https://oip.hawaii.gov/f24-03/. A complete copy of
OIP’s Opinion Letter No. F24-03 can be downloaded at https://oip.hawaii.gov/wp-
content/uploads/2023/11/OIP-Op.-Ltr.-No.-F24-03-Anonymous-re-ADC-Board.pdf.
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The August 8 Meeting notice stated that the Board anticipated entering an
executive session under section 92-5(a)(2), HRS to discuss three agenda items:
(1) ED candidate interviews; (2) discussion of ED salary; and (3) selection of the
new ED. As noted above, the August 8 Meeting minutes show the Board first
voted to accept the recommendations of the Search Committee. The Chair called
for a motion to enter executive session to interview the top two applicants, and to
select the new ED and set the ED salary.

A board may enter an executive meeting and deliberate and vote in an
executive session “convened to protect an employee’s privacy interest.” See OIP
Op. Ltr. No. 20-01 at 10-11 (concluding that the Maui County Council had a
proper basis for invoking the personnel-privacy purpose under section 92-5(a)(2),
HRS, when it could reasonably anticipate that it would be discussing the potential
hire of employees and possibly the details of individual employee’s performance
and past evaluations that were likely to concern their individual privacy); OIP Op.
Ltr. No 06-07 at 4 (finding that executive meeting minutes discussing a board’s
evaluation and dismissal of the ED of the Charter School Administrative Office
reflected a discussion and vote properly done in executive session, but portions of
the minutes were publicly disclosable at the time the minutes were requested
because the ED no longer had a privacy interest in that information).

The applicability of section 92-5(a)(2), HRS, which the Court refers to as the
“personnel-privacy exception” to the Sunshine Law’s public meeting requirement,
must be determined on a case-by-case basis because an analysis of privacy
requires a specific look at the person and the information at issue. CBLC, 144
Haw. at 478, 445 P.3d at 58. For section 92-5(a)(2), HRS, to apply, the person at
issue must have a “legitimate expectation of privacy” in the information to be
discussed, and people have a legitimate expectation of privacy in “highly personal
and intimate information[,]” including financial and employment records. CBLC,
144 Haw. at 480, 445 P.3d at 61 (citations omitted).

A matter discussed in an executive session affects the privacy of an individual
if it is one that would generally be protected under the UIPA, which governs
access to public records. OIP Op. Ltr. No. 06-07 at 4 (Opinion 06-07).2> The
UIPA includes a list of information in which individuals have a significant
privacy interest, including “applications, nominations, recommendations, or
proposals for public employment or appointment to a governmental position,” and
information describing an individual’s finances and income. HRS § 92F-14(b)(4),
(6) (Supp. 2012).

22 Footnote 8 in Opinion 06-07 notes that, because the Sunshine Law does not

elaborate on what kinds of matters affect an individual’s privacy, the AG opined
that it is appropriate to look to the UIPA for guidance in construing the phrase
“matters affecting privacy[.]” Footnote 8 goes on to say that matters protected
would be those falling within section 92F-13(1), HRS, which protects information
when disclosure would constitute a clearly unwarranted invasion of personal
privacy. However, the Court clarified that it does “not read the UIPA’s balancing
test [at section 92F-14(a), HRS] into the Sunshine Law’s personnel-privacy
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exception. We adhere to the plain language of this exception, which allows
specific personnel discussions to take place in a closed meeting, conditioned on
whether ‘consideration of matters affecting privacy will be involved.” HRS § 92-
5(a)(2).” CBLC at 144 Haw. 480, 445 P.3d 61.

Section 92-5(a)(2), HRS, explicitly allows executive discussions regarding the
“hire” of an employee. The candidates interviewed at the August 8 Meeting were
prospective employees at that time, and OIP finds that their status as applicants
for government employment was a matter affecting privacy. OIP further finds
that their respective interviews revealed not just their identities but additional
information about their backgrounds and qualifications in which, as applicants,
they had a privacy interest of the sort recognized under section 92-5(a)(2), HRS.

A discussion of the salary amount for an unfilled position is not, by itself, a
matter affecting privacy, and budgetary issues relevant to that discussion are not
matters affecting privacy, particularly if the salary is already set by statute. In this
instance, however, OIP finds that there was no statutorily set salary and the
Board’s discussion of the salary amount to offer whichever applicant it chose
could be reasonably anticipated to be so intertwined with its discussion of the
applicants themselves and their respective qualifications for the position that the
full discussion involved consideration of matters affecting privacy, whether
directly or indirectly. For example, depending on which candidate was ultimately
selected and offered the ED position, it was possible that the salary would be a
different amount due to the individual’s qualifications or salary requirements.
Consequently, the salary discussion could have impacted the applicants’ privacy
interests.

OIP further finds that because the candidates’ status as applicants for
government employment was a matter affecting privacy, and the candidates
remained applicants until such time as the successful candidate accepted the
Board’s offer, the Board could not have publicly voted on the question of hiring a
specific candidate without revealing that candidate’s identity and thus frustrating
the purpose of the executive session. OIP therefore concludes that the Board’s
interviews of and discussions about the two candidates in executive session,
including salary discussions, were proper.>

23 The Search Committee made its recommendations to the Board in executive
session during the July 20 Meeting. OIP did not review the executive session
minutes, recordings, or board packet for the July 20 Meeting. The actions taken
by the Search Committee were not at issue for this appeal, and OIP notes that
generally it would be appropriate for a PIG to supplement its report given for
public consumption during the public portion of a meeting with a more detailed
version of the report delivered in executive session, so long as the executive
session was for one of the reasons set forth in section 92-5(a), HRS, and the
public report sufficiently informed the public of the PIG’s work to allow the



public to meaningfully testify on it at the next meeting. See also footnote 7,
supra.

See Appendix A at pp. 21-23.

On July 3, 2025, the court executed and filed the Stipulation and Order Regarding
Counts X-XIII and Remedies (the “Stipulation”). See Dkt. 211. In the Stipulation, Defendant
ADC admitted the following:

3) The ADC Board violated the Sunshine Law by doing the following in
executive session on July 20 and August 8: (a) discussing the recommendations
of the “Executive Director Search Committee” permitted interaction group (also
referred to as the “Hiring PIG”); (b) interviewing candidates; (c) evaluating the
candidate’s qualification and fitness; and (d) selecting the ADC Executive
Director.]

See Dkt. 211 at p. 2 of the PDF.
IL APPLICABLE STANDARDS

Summary judgment “shall be rendered forthwith if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” Hawai‘i Rules of Civil Procedure (“HRCP”) 56(c).

A fact is material if proof of that fact would have the effect of establishing
elements of a cause of action or defense asserted by the parties. The evidence
must be viewed in the light most favorable to the non-moving party. In other
words, we must view all of the evidence and the inferences drawn from them in
the light most favorable to the non-moving party opposing the motion.

Lansdell v. Cnty. of Kauai, 110 Hawai‘i 189, 194, 130 P.3d 1054, 1059 (2006) (quoting Hawaii
Cmty. Fed. Credit Union v. Keka, 94 Hawai‘i 213, 221, 11 P.3d 1, 9 (2000)). See also Field, Tr.
of Est. of Aloha Sports Inc. v. Nat’l Collegiate Athletic Ass’n, 143 Hawai‘i 362, 372,431 P.3d
735, 745 (2018).

“A summary judgment motion ‘challenges the very existence or legal sufficiency of the
claim or defense to which it is addressed.”” First Hawaiian Bank v. Weeks, 70 Haw. 392, 396,
772 P.2d 1187, 1190 (1989) (quoting 10 Wright, Miller & Kane, Federal Practice and
Procedure: Civil 2d § 2711, at 555-56 (1983). In other words, “the moving party takes the
position that [he or she] is entitled to prevail because his opponent has no valid claim for relief or
defense to the action, as the case may be.” First Hawaiian Bank, 70 Haw. at 396, 772 P.2d at
1190 (quoting 10 Wright, Miller & Kane, Federal Practice and Procedure: Civil 2d § 2711, at
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555-56 (1983) (original ellipse omitted). As a result, the moving party “has the burden of
demonstrating that there is no genuine issue as to any material fact relative to the claim or
defense and [that he or she] is entitled to judgment as a matter of law. First Hawaiian Bank, 70
Haw. at 396, 772 P.2d at 1190 (quoting 10 Wright, Miller & Kane, Federal Practice and
Procedure: Civil 2d § 2711, at 555-56 (1983).

“The moving party ‘may discharge his or her burden by demonstrating that if the case
went to trial there would be no competent evidence to support a judgment for his or her
opponent.”” Young v. Planning Comm n of Cty. of Kauai, 89 Hawai‘i 400, 407, 974 P.2d 40, 47
(1999) (quoting First Hawaiian Bank, 70 Haw. at 396, 772 P.2d at 1190) (original brackets
omitted).

If the moving party satisfies his or her burden, “then the burden shifts to the [non-moving
party] to demonstrate ‘specific facts, as opposed to general allegations, that present a genuine
issue worthy of trial.”” Garcia v. Robinson, 137 Hawai‘i 388, 397, 375 P.3d 167, 176 (2016)
(quoting French v. Haw. Pizza Hut, Inc., 105 Hawai‘i 462, 470, 99 P.3d 1046, 1054 (2004)).
The non-moving party “may not rest upon the mere allegations or denials of the [non-moving]
party’s pleading, but the [non-moving] party’s response, by affidavits or as otherwise provided in
[HRCP 56], must set forth specific facts showing that there is a genuine issue for trial.”

HRCP 56(e). A non-moving party “cannot discharge his or her burden by alleging conclusions,
‘nor is he [or she] entitled to a trial on the basis of a hope that he [or she] can produce some
evidence at that time.” Henderson v. Professional Coatings Corp., 72 Haw. 387, 400-401, 819
P.2d 84, 92 (1991) (quoting 10A Wright, Miller & Kane, Federal Practice and Procedure: Civil
2d § 2727 (1983)).

In deciding a motion for summary judgment, a circuit court must keep in mind an
important distinction:

A judge ruling on a motion for summary judgment cannot summarily
try the facts; his [or her] role is limited to applying the law to the facts
that have been established by the litigants’ papers. Therefore, a party
moving for summary judgment is not entitled to a judgment merely
because the facts he offers appear more plausible than those tendered in
opposition or because it appears that the adversary is unlikely to prevail at
trial. This is true even though both parties move for summary judgment.
Therefore, if the evidence presented on the motion is subject to conflicting
interpretations, or reasonable men [and women] might differ as to its
significance, summary judgment is improper. [Citations omitted.]
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Chuck Jones & MacLaren v. Williams, 101 Hawai‘i 486, 497, 71 P.3d 437, 448 (Ct. App. 2003)
(quoting Kajiva v. Department of Water Supply, 2 Haw. App. 221, 224, 629 P.2d 635, 638-39
(1981) (quoting 10A Wright, Miller and Kane, Federal Practice and Procedure: Civil § 2725
(1973)) (brackets original) (bold emphasis added).

“[Slummary judgment must be used with due regard for its purpose and should be
cautiously invoked so that no person will be improperly deprived of a trial of disputed
factual issues.” Bhakta v. Cnty. of Maui, 109 Hawai‘i 198, 207-208, 124 P.3d 943, 952-953
(2005), as amended (Dec. 30, 2005) (quoting Miller v. Manuel, 9 Haw. App. 56, 65-66, 828 P.2d
286, 292 (1991)) (bold emphasis added).

III. ARGUMENT

Defendant ADC is not the proper party to defend OIP’s Opinion Letter No. F24-03. If
this Honorable Court believes that Defendant ADC is the proper party, then Plaintiff’s MSJ —
Count 14 should be denied because: 1) OIP did not read the privacy condition out of the
exemption; 2) OIP did not rely solely on UIPA privacy interests in making its determination;

3) OIP’s analysis did not ignore the Hawai‘i Supreme Court’s repeated emphasis on a case-by-
case determination of privacy and, in fact, applied a case-by-case analysis; 4) OIP Opinion Letter
No. F24-03 did consider the ADC Executive Director’s authority within government and
consider other factors that may affect a general conception of privacy around personnel matters;
and 5) OIP’s wholesale approval of the entire August 8 executive session does comport with
HRS § 92-5(b).

A. DEFENDANT ADC IS NOT THE PROPER PARTY TO DEFEND OIP’S
OPINION LETTER NO. F24-03

In Defendant Agribusiness Development Corporation Board of Directors’ Motion for
Summary Judgment Regarding Count XIV (“Defendant ADC’s MSJ”), Defendant ADC makes

the following arguments as to why Defendant ADC is not the proper party to defend OIP’s
Opinion Letter No. F24-03:

1. Defendant ADC Actions Occurred Prior to OIP’s Opinion Letter
No. F24-03 Being Issued

As shown above and admitted in the Complaint, Defendant ADC’s final
action occurred on August 17, 2023. See Exhibit A at p. 17,9 125. OIP’s
Opinion Letter No. F24-03 was issued on November 3, 2023, which is 78 days
after Defendant ADC’s final action.

940182_1 6
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Based on these facts, it is crystal clear that Defendant ADC did not follow
OIP’s Opinion Letter No. F24-03 when it selected ADC’s Executive Director.

Because Defendant ADC did not follow OIP’s Opinion Letter No. F24-03
when it selected ADC’s Executive Director, it would be highly prejudicial to the

integrity of OIP’s opinions to require Defendant ADC to defend OIP’s Opinion
Letter No. F24-03.

2. OIP’s Opinion Letter No. F24-03 Found Fault with Defendant
ADC’s Actions

OIP was asked to decide “whether [Defendant ADC] violated the
Sunshine Law during its selection of a new executive director[.]” See
Appendix A at p. 1. OIP broke this request into six (6) questions. See
Appendix A at p. 2. In OIP’s Opinion Letter No. F24-03, OIP found that
Defendant ADC violated three (3) of the six (6) questions that OIP was asked to
determine. See Appendix A at pp. 3-5.

Based on these facts, it is clear that Defendant ADC does not completely
agree with OIP’s Opinion Letter No. F24-03. This is especially true with regard
to OIP’s questions 1, 2, and 4. See Appendix A at pp. 3-4.

Because Defendant ADC does not completely agree with OIP’s Opinion
Letter No. F24-03, it would be highly prejudicial to the integrity of OIP’s
opinions to require Defendant ADC to defend OIP’s Opinion Letter No. F24-03.

3. Defendant ADC is Not Attempting to Enter OIP’s Opinion Letter
No. F24-03 into This Action as Precedent

When read together, HRS § 92F-42(3) (2024 Cumulative Supplement) and
HRS § 92-12(d) indicate that the appropriate party to defend OIP’s Opinion Letter
No. F24-03 is the party attempting to enter it into the action as precedent. HRS
§ 92F-42(3) states: “The director of the office of information practices . . . may
provide advisory opinions or other information regarding that person’s rights and
the functions and responsibilities of agencies under this chapter[.]” HRS
§ 92F-42(3) (bold emphasis added). HRS § 92-12(d) states: “Opinions and
rulings of the office of information practices shall be admissible in an action
brought under this part and shall be considered as precedent unless found to
be palpably erroneous.” HRS § 92-12(d) (bold emphasis added).

HRS § 92F-42(3) allows OIP to issue advisory opinions, which means that
OIP’s opinions are non-binding. HRS § 92-12(d) allows a party to enter OIP’s
non-binding opinions into an action brought under HRS Chapter 92, Part . HRS
§ 92-12(d) further allows OIP’s non-binding opinions to become precedent if it is
not found to be “palpably erroneous.”

In this case, the party attempting to enter OIP’s Opinion Letter No. F24-03
into the case is Plaintiff — Defendant ADC has never attempted to enter OIP’s
Opinion Letter No. F24-03 into this case nor has it ever attempted to use OIP’s
Opinion Letter No. F24-03 as justification for its actions. The oddity here is that
Plaintiff is attempting to enter OIP’s Opinion Letter No. F24-03 into this case to



have it declared “palpably erroneous.” This does not appear to meet the purpose
of HRS § 92-12(d).

Based on the way HRS § 92-12(d) is worded, HRS § 92-12(d)’s purpose is
to allow a party who followed OIP’s non-binding opinion to enter OIP’s
non-binding opinion into the action as justification for the party’s actions. It then
allows the party to justify, to the court, why OIP’s non-binding opinion should be
precedent for the case.

As stated above, Plaintiff is attempting to enter OIP’s Opinion Letter
No. F24-03 into this action to have it declared “palpably erroneous.” It is also
attempting to force Defendant ADC, who has shown no interest or desire to have
OIP’s Opinion Letter No. F24-03 entered into this action, to convince this
Honorable Court that OIP’s Opinion Letter No. F24-03 is not “palpably
erroneous.” This begs the question: Is it fair to the integrity of OIP’s opinions to
require a party who is not interested in entering OIP’s Opinion Letter No. F24-03
into the action to prove that OIP’s Opinion Letter No. F24-03 is not “palpably
erroneous?” The answer is clearly “NO.”

Based on the foregoing, it is clear that Defendant ADC is not the
appropriate party to defend OIP’s Opinion Letter No. F24-03. As a result, this
Honorable Court should decline to rule on whether OIP’s Opinion Letter
No. F24-03 is “palpably erroneous” until an appropriate party is made a defendant
in this action or in a separate action.

See Dkt. 218 at pp. 16-18 of the PDF.

In addition to the foregoing, Defendant ADC believes it is important for this Honorable
Court to consider another fact as to why Defendant ADC is not the proper party to defend OIP’s
Opinion Letter No. F24-03: Despite the existence of OIP’s Opinion Letter No. F24-03,
Defendant ADC chose to admit that it violated the Sunshine Law. See Dkt. 211 at p. 2 of the
PDF. This fact clearly indicates that it is highly prejudicial to the integrity of OIP’s opinions to
require a defendant who did not rely on the opinion and who has waived the protection provided
by the opinion to defend the opinion. As a result, this Honorable Court should decline to find
that OIP’s Opinion Letter No. F24-03 is “palpably erroneous.”

Furthermore, because “unpublished decisions of trial courts have no precedential value”
(Chun v. Bd. of Trs. of Employees’ Ret. Sys. of State of Hawaii, 92 Hawai‘1 432, 446, 992 P.2d
127, 141 (2000)), the only effect that this Honorable Court’s finding of OIP’s Opinion Letter
No. F24-03 being “palpably erroneous” will simply be the unjustified impugning of the integrity

of OIP’s opinions.
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B. OIP OPINION LETTER NO. F24-03 IS NOT “PALPABLY ERRONEOUS”

“In an action under this section, the circuit court shall hear the matter de novo. Opinions

and rulings of the office of information practices shall be admissible in an action brought under
this part and shall be considered as precedent unless found to be palpably erroneous[.]” HRS
§ 92-12(d) (2024 Cumulative Supplement). “An agency’s interpretation of a statute is palpably
erroneous when it is inconsistent with the legislative intent underlying the statute.” Gillan v.
Gov't Emps. Ins. Co., 119 Hawai‘i 109, 119, 194 P.3d 1071, 1081 (2008).

Plaintiff argues that OIP Opinion Letter No. F24-03 is “palpably erroneous” because:
1) “it reads the privacy condition out of the exemption;” 2) “it relies on UIPA privacy interests
and specifically its prior decision in Opinion 06-07;” 3) “OIP’s analysis ignores the Hawai‘i
Supreme Court’s repeated emphasis on a case-by-case determination of privacy;” 4) OIP
Opinion Letter No. F24-03 “makes no effort to address the issue of the ADC Executive
Director’s authority within government or any other factors that may affect a general conception
of privacy around personnel matters;” and 5) OIP’s wholesale approval of the entire August 8
executive session does not comport with HRS § 92-5(b).

1. OIP Did Not Read the Privacy Condition Out of the Exemption

Although OIP Opinion Letter No. F24-03 states “[a] matter discussed in an executive
session affects the privacy of an individual if it is one that would generally be protected under
the UIPA, which governs access to public records[,]” OIP’s citation to OIP Op. Ltr. No. 06-07
and OIP’s footnote 22 clearly explains its use of the term “UIPA.” See Appendix A at p. 22.
Footnote 22 states:

Footnote 8 in Opinion 06-07 notes that, because the Sunshine Law does not
elaborate on what kinds of matters affect an individual’s privacy, the AG opined
that it is appropriate to look to the UIPA for guidance in construing the phrase
“matters affecting privacy[.]” Footnote 8 goes on to say that matters protected
would be those falling within section 92F-13(1), HRS, which protects information
when disclosure would constitute a clearly unwarranted invasion of personal
privacy. However, the Court clarified that it does “not read the UIPA’s balancing
test [at section 92F-14(a), HRS] into the Sunshine Law’s personnel-privacy
exception. We adhere to the plain language of this exception, which allows
specific personnel discussions to take place in a closed meeting, conditioned on
whether ‘consideration of matters affecting privacy will be involved.” HRS § 92-
5(a)(2).” CBLC at 144 Haw. 480, 445 P.3d 61.

See Appendix A at p. 22. This footnote clearly indicates that OIP used the UIPA for guidance

and not as the standard to be used. This footnote also clearly indicates that OIP was quite aware
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of the Hawai‘i Supreme Court’s mandate that consideration of matters affecting privacy must be
involved in order to conduct discussion in a closed meeting.

Another fact that clearly indicates that OIP did not read the privacy condition out of the
exemption is OIP’s statement that “[f]or section 92-5(a)(2), HRS, to apply, the person at issue
must have a ‘legitimate expectation of privacy’ in the information to be discussed, and people
have a legitimate expectation of privacy in ‘highly personal and intimate information[,]’
including financial and employment records.” See Appendix A at p. 22. OIP’s use of this
requirement is evidence in its statement “OIP further finds that their respective interviews
revealed not just their identities but additional information about their backgrounds and
qualifications in which, as applicants, they had a privacy interest of the sort recognized under
section 92-5(a)(2), HRS.” See Appendix A at p. 23.

Based on the foregoing, it is clear that OIP did not read the privacy condition out of the
exemption.

2. OIP Did Not Rely Solely on UIPA Privacy Interests

As shown above, OIP referenced the UIPA for guidance and not as the standard to be
used. See Appendix A at p. 22 at footnote 22.

OIP’s statement that “Section 92-5(a)(2), HRS, explicitly allows executive discussions
regarding the ‘hire’ of an employee[,]” clearly indicates that OIP also considered HRS § 92-
5(a)(2) in determining what was exempt from the public meeting requirements. See Appendix A
at p. 23. OIP’s analysis regarding this issue and its conclusion that applicants had a privacy
interest of the sort recognized under HRS § 92-5(a)(2) provide further evidence that OIP was
looking at HRS § 92-5(a)(2). See Appendix A at p. 23.

Finally, OIP’s statement that “[a] discussion of the salary amount for an unfilled position
is not, by itself, a matter affecting privacy, and budgetary issues relevant to that discussion are
not matters affecting privacy, particularly if the salary is already set by statute[,]” also indicates
that OIP was relying upon the Hawai‘i Supreme Court’s mandate that holding that consideration
of matters affecting privacy must be involved to warrant meeting in closed session. See
Appendix A at p. 23. OIP’s holding that the salary discussion could have impacted the
applicants’ privacy interest clearly indicates that it not only considered this mandate, OIP applied

it.
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Based on the foregoing, it is clear that OIP considered other statutes and mandates from
the Hawai‘i Supreme Court in determining what privacy interest qualified for protection.

3. OIP’s Analysis Did Not Ignores the Hawai‘i Supreme Court’s
Repeated Emphasis on a Case-by-Case Determination of Privacy”

OIP Opinion Letter No. F24-03 provides ample evidence that OIP did not ignore the
Hawai‘i Supreme Court’s emphasis on case-by-case determination of privacy. The following
paragraphs from OIP Opinion Letter No. F24-03 clearly evidence OIP’s case-by-case analysis:

Section 92-5(a)(2), HRS, explicitly allows executive discussions regarding the
“hire” of an employee. The candidates interviewed at the August 8 Meeting
were prospective employees at that time, and OIP finds that their status as
applicants for government employment was a matter affecting privacy. OIP
further finds that their respective interviews revealed not just their identities but
additional information about their backgrounds and qualifications in which, as
applicants, they had a privacy interest of the sort recognized under section 92-
5(a)(2), HRS.

A discussion of the salary amount for an unfilled position is not, by itself, a
matter affecting privacy, and budgetary issues relevant to that discussion are not
matters affecting privacy, particularly if the salary is already set by statute. In this
instance, however, OIP finds that there was no statutorily set salary and the
Board’s discussion of the salary amount to offer whichever applicant it chose
could be reasonably anticipated to be so intertwined with its discussion of the
applicants themselves and their respective qualifications for the position that the
full discussion involved consideration of matters affecting privacy, whether
directly or indirectly. For example, depending on which candidate was
ultimately selected and offered the ED position, it was possible that the salary
would be a different amount due to the individual’s qualifications or salary
requirements. Consequently, the salary discussion could have impacted the
applicants’ privacy interests.

OIP further finds that because the candidates’ status as applicants for
government employment was a matter affecting privacy, and the candidates
remained applicants until such time as the successful candidate accepted the
Board’s offer, the Board could not have publicly voted on the question of hiring a
specific candidate without revealing that candidate’s identity and thus frustrating
the purpose of the executive session. OIP therefore concludes that the Board’s
interviews of and discussions about the two candidates in executive session,
including salary discussions, were proper.?

See Appendix A at p. 23 (bold emphases added). These paragraphs clearly indicate that OIP
looked specifically at the applicants who were interviewed on August 8 and applied their privacy
interest into its analysis. OIP’s reference to no statutory set salary also indicates that OIP’s

analysis was specific to the position of Executive Director.
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Based on the foregoing, it is clear that OIP did in fact conduct a case-by-case analysis for
Defendant ADC’s hiring of its Executive Director.

4. OIP Considered the Issue of the ADC Executive Director’s
Authority Within Government and Other Factors Affect Privacy
in Personnel Matters

Although OIP Opinion Letter No. F24-03 does not clearly indicate that the Executive
Director’s Authority within the government was expressly considered, OIP Opinion Letter
No. F24-03 does indicate that it may have been considered.

As noted above, OIP’s analysis did include a discussion regarding the Executive
Director’s salary not being established by statute. See Appendix A at p. 23. In addition, the facts
section of OIP Opinion Letter No. F24-03 states: “The Board appoints the ADC ED, delegates
authority to the ED, evaluates the ED’s work performance annually, and sets the ED’s salary.”
See Appendix A at p. 5. These items evidence that OIP did know about the authority and
limitations of the Executive Director. Why OIP did not make a specific reference to the
Executive Director’s authority within the government in its analysis, Defendant ADC does not
know. Based on the records in Defendant ADC’s possession and before this court, OIP is the
only person or entity who could answer the question of why it was not referenced in OIP
Opinion Letter No. F24-03.

This clearly evidences how requiring a party, who did not rely on the opinion and who
has waived the protection provided by the opinion, to defend the opinion is prejudicial to the
integrity of OIP’s opinions.

As for considering other matters affecting a general conception of privacy around
personnel matters, OIP Opinion Letter No. F24-03 clearly shows that it did consider such things.
One such example is:

Section 92-5(a)(2), HRS, explicitly allows executive discussions regarding the
“hire” of an employee. The candidates interviewed at the August 8 Meeting were
prospective employees at that time, and OIP finds that their status as applicants
for government employment was a matter affecting privacy. OIP further finds
that their respective interviews revealed not just their identities but additional
information about their backgrounds and qualifications in which, as applicants,
they had a privacy interest of the sort recognized under section 92-5(a)(2), HRS.

See Appendix A at p. 23. In this analysis, OIP considered how the individual’s status as an

“applicant” can and does affect the individual’s privacy interest. Another example is:

9401821 12



OIP further finds that because the candidates’ status as applicants for
government employment was a matter affecting privacy, and the candidates
remained applicants until such time as the successful candidate accepted the
Board’s offer, the Board could not have publicly voted on the question of hiring a
specific candidate without revealing that candidate’s identity and thus frustrating
the purpose of the executive session. OIP therefore concludes that the Board’s
interviews of and discussions about the two candidates in executive session,
including salary discussions, were proper.>

See Appendix A at p. 23. In this analysis, OIP further explores when an applicant’s privacy
interest may end — when they become the individual who is offered the position.

Based on foregoing, it is clear that OIP did consider other matters affecting a general
conception of privacy around personnel matters.

S. OIP’s Approval of the August 8 Executive Session Does Comport with
HRS § 92-5(b).

HRS § 92-5(b) states “[i]n no instance shall the board make a decision or deliberate

toward a decision in an executive meeting on matters not directly related to the purposes
specified in subsection (a).” HRS § 92-5(b) (2024 Cumulative Supplement).

As noted above, OIP analyzed the actions of Defendant ADC against HRS § 92-5(a).
OIP’s analysis is as follow:

Section 92-5(a)(2), HRS, explicitly allows executive discussions regarding the
“hire” of an employee. The candidates interviewed at the August 8 Meeting were
prospective employees at that time, and OIP finds that their status as applicants
for government employment was a matter affecting privacy. OIP further finds
that their respective interviews revealed not just their identities but additional
information about their backgrounds and qualifications in which, as applicants,
they had a privacy interest of the sort recognized under section 92-5(a)(2), HRS.

See Appendix A at p. 23.

Based on the foregoing, it is clear that OIP’s approval of the August 8 Executive Session
does comport with HRS § 92-5(b).
IV.  CONCLUSION

Plaintiff’s request to have OIP Opinion Letter No. F24-03 declared “palpable erroneous”

in this action is not appropriate because Defendant ADC: 1) is not the party asserting that OIP
Opinion Letter No. F24-03 should be precedent in this action; and 2) is not the proper party to
defend Opinion Letter No. F24-03 against such a claim because it did not rely on Opinion Letter
No. F24-03 in taking its actions and it has waived the protections that Opinion Letter No. F24-03

offers it.
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Plaintiff’s insistence on pursuing Plaintiff’s MSJ — Count 14 in this action against
Defendant ADC is highly prejudicial to the integrity of OIP’s opinions because Defendant ADC
did not rely upon OIP Opinion Letter No. F24-03 in determining its actions, is not the party
seeking to have OIP Opinion Letter No. F24-03 admitted as precedent, and is the party who has
waived the protections offered by OIP Opinion Letter No. F24-03. Because Defendant ADC is
not fully vested in OIP Opinion Letter No. F24-03, requiring Defendant ADC to defend OIP
Opinion Letter No. F24-03 is highly prejudicial to OIP and its opinion process.

Finally, based on a review of the language used in OIP Opinion Letter No. F24-03, it is
clear that OIP Opinion Letter No. F24-03 is not “palpably erroneous” because 1) OIP did not
read the privacy condition out of the exemption; 2) OIP did not rely solely on UIPA privacy
interests in making its determination; 3) OIP’s analysis did not ignore the Hawai‘i Supreme
Court’s repeated emphasis on a case-by-case determination of privacy and, in fact, applied a
case-by-case analysis; 4) OIP Opinion Letter No. F24-03 did consider the ADC Executive
Director’s authority within government and consider other factors that may affect a general
conception of privacy around personnel matters; and 5) OIP’s wholesale approval of the entire
August 8 executive session does comport with HRS § 92-5(b).

DATED: Honolulu, Hawai‘i, August 12, 2025.

ANNE E. LOPEZ
Attorney General for the State of Hawai‘i

/s/ David N. Matsumivya

AMANDA J. WESTON
DAVID N. MATSUMIYA
Deputy Attorneys General
Attorneys for Defendants
DEFENDER COUNCIL, JON N. IKENAGA, AND
AGRIBUSINESS DEVELOPMENT CORPORATION
BOARD OF DIRECTORS
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI‘L

PUBLIC FIRST LAW CENTER, CIVIL NO.: 1CCV-24-0000050
(Other Civil Action)
Plaintiff,
DECLARATION OF DAVID N.
Vs. MATSUMIYA

DEFENDER COUNCIL; JON N. IKENAGA;
and AGRIBUSINESS DEVELOPMENT
CORPORATION BOARD OF DIRECTORS,

Defendants.

DECLARATION OF DAVID N. MATSUMIYA
I, DAVID N. MATSUMIYA, declare under penalty of law that the following is true and

correct to the best of my knowledge, information, and belief:

1. I am an attorney licensed to practice law before all of the courts in the State of
Hawai‘i.
2. I 'am a Deputy Attorney General for the State of Hawai‘i.

3. I am the attorney for Defendants AGRIBUSINESS DEVELOPMENT
CORPORATION BOARD OF DIRECTORS, DEFENDER COUNCIL, and JON N. IKENAGA
in the above-captioned action.

4. I have personal knowledge of the matters discussed herein, am competent to
testify as to the matters stated herein, and I make this Declaration upon personal knowledge
except and unless stated to be upon information and belief.

5. The State of Hawai‘i Office of Information Practices (“OIP”) publishes its formal

opinions to the public on its website at https://oip.hawaii.gov/laws-rules-

opinions/opinions/formal-opinion-letter-summaries-and-full-text/.

6. A summary of OIP’s Opinion Letter No. F24-03 (“OIP’s Opinion Letter
No. F24-03") can be found at https://oip.hawaii.gov/f24-03/.

7. A complete copy of OIP’s Opinion Letter No. F24-03 can be downloaded at

https://oip.hawaii.gov/wp-content/uploads/2023/11/OIP-Op.-Ltr.-No.-F24-03-Anonymous-re-
ADC-Board.pdf.
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8. For ease of reference, a true and correct copy of OIP’s Opinion Letter No. F24-03
is attached hereto as Appendix A.

I do declare under penalty of law that the foregoing is true and correct.

This declaration is made in lieu of an affidavit pursuant to Rule 7(g) of the Rules of the
Circuit Courts of the State of Hawai‘i.

DATED: Honolulu, Hawai‘i, August 12, 2025.

/s/ David N. Matsumiya

DAVID N. MATSUMIYA
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ANNE E. LOPEZ 7609
Attorney General for the State of Hawai ‘i

AMANDA J. WESTON 7496
DAVID N. MATSUMIYA 9640
Deputy Attorneys General
Department of the Attorney General
State of Hawai ‘i
425 Queen Street
Honolulu, Hawai‘i 96813
Telephone: (808) 586-1300
Facsimile: (808) 586-8115
E-mail: amanda.j.weston@hawaii.gov
david.n.matsumiya@hawaii.gov

Attorneys for Defendants
DeFeENDER COUNCIL, JON N. IKENAGA, and

AGRIBUSINESS DEVELOPMENT CORPORATION

BOARD OF DIRECTORS

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI‘|

PUBLIC FIRST LAW CENTER,
Paintiff,
VS,
DEFENDER COUNCIL; JON N. IKENAGA,;
and AGRIBUSINESS DEVELOPMENT
CORPORATION BOARD OF DIRECTORS,

Defendants.

CIVIL NO.: 1CCV-24-0000050
(Other Civil Action)

APPENDIX A

[Re: Defendant Agribusiness Development
Corporation Board of Directors Memorandum
in Opposition to Plaintiff Public First Law
Center’ s Motion for Partial Summary Judgment
on Count XIV, Filed on July 11, 2025, as

Dkt. 213]

HEARING:

Date:  August 20, 2025

Time:  1:00 p.m.

Judge: Honorable Jordon J. Kimura

Judge: Honorable Jordon J. Kimura
Tria: September 22, 2025
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BRIEF ANSWERS

1. No. As explained in section I starting on page 16, the Sunshine Law
requires that a notice be filed six days before a meeting; that the notice include the
location of the meeting; and for remote meetings, the notice must list at least one
physical location that is open to the public. The notice for the oard’s meeting on
August 8, 2023, clearly stated it was a remote meeting under section 92-3.7, HRS.
The notice did not state that the executive session would be in-person only. OIP
therefore concludes that the notice did not give proper notice that the “location” of
the executive session would be only the listed in-person meeting location and oard
members could not participate via remote link. OIP finds that the fact that there
was no legal notice that the executive session was in-person only resulted in little, if
any, harm to the general public, as the public is not entitled to attend the executive
session. However, the Sunshine Law’s protections apply to board members as well
as the general public, and a meeting notice also serves as notice to the members of a
board. Because members were prevented from participating remotely in the
executive session, OIP finds that the improper notice of the in-person only executive
session deprived Board members of the ability to attend and participate in the
executive session in violation of section 92-3, H S.

2. No. As explained in section II starting on page 19, section 92-3, S,
requires that boards accept oral and written testimony on any agenda item, and
does not exclude executive session agenda items from that requirement. Prior to
taking a vote to enter executive session during the public portions of the meetings
on August 8, September 21, and October 3, 2023, the Board allowed public
testimony only on the decision to go into executive session, and not on the executive
session agenda items themselves. OIP therefore finds that the Board denied the
public’s right to testify on the agenda items the oard discussed in executive
session, and OIP concludes that the oard’s denial violated section 92-3, HRS.

3. Yes. As explained in section III starting on page 20, section 92-5(a)(2),
HRS, allows a board to enter an executive session to consider the hire of an officer
or employee where consideration of matters affecting privacy will be involved. The
Board relied on this executive session purpose when it met in executive session to
interview the top two candidates* for the ED position, to set the next ED’s salary, to
select a candidate to make an employment offer to, and to decide how to inform the
public of its hiring decision. OIP finds that the Board properly voted to enter an
executive session in accordance with section 92-4(a), RS, and had a valid reason to
enter an executive session under section 92-5(a)(2), HRS, to interview candidates,
and then to discuss the selection and salary of the new ED. OIP finds it could be
reasonably anticipated that the executive session discussion of the candidates,

4 ADC used the terms “candidates” and “applicants” in various meeting notices
and minutes, and OIP uses both terms herein interchangeably.

OIP Op. Ltr. No. F24-03
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https://session.24
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAI‘L

PUBLIC FIRST LAW CENTER, CIVIL NO.: 1CCV-24-0000050
(Other Civil Action)

Plaintiff,
CERTIFICATE OF SERVICE
Vs.

DEFENDER COUNCIL; JON N. IKENAGA;
and AGRIBUSINESS DEVELOPMENT
CORPORATION BOARD OF DIRECTORS,

Defendants.

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the date stated below, the foregoing document

was duly served upon the party named below, via the method indicated below, at their respective

last-known address.

Robert Brian Black, Esq. brian@publicfirstlaw.org JEFS
Benjamin M. Creps, Esq. ben@publicfirstlaw.org [ Personal Service
PUBLIC FIRST LAW CENTER [J U.S. Postal Service

700 Bishop Street, Suite 1701
Honolulu, Hawai‘i 96813
Attorneys for Plaintiff
PUBLIC FIRST LAW CENTER

DATED: Honolulu, Hawai‘i, August 12, 2025.

ANNE E. LOPEZ
Attorney General for the State of Hawai‘i

/s/ David N. Matsumiya

AMANDA J. WESTON

DAVID N. MATSUMIYA

Deputy Attorneys General

Attorneys for Defendants

DEFENDER COUNCIL, JON N. IKENAGA, AND
AGRIBUSINESS DEVELOPMENT CORPORATION
BOARD OF DIRECTORS

9401821 1





