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DESIGNATION TO RECORD ON APPEAL

The imaged records of Civil No. 18-1-1376, First Circuit Court, State of Hawaii,

herein, contains all scanned images of the original documents (except where noted)

entered of record in said matter.

Of Note:
1

The HAJIS Case Summary contains the: 1) minutes; 2) dockets; and links
to all documents of record from this appealed case.

The "Court Appearance Summary," as referenced in the HAJIS Case
Summary, contains the minutes of the record.

The "Document Summary," as referenced in the HAJIS Case Summary,
contains the docket of the record.

The record has been scanned in .PDF format and optical character
recognition (OCR) technology was applied. OCR search and find
accuracy may be based upon scanning and OCR software available to the
Clerk's Office at time of scanning.



RUN DATE: 06-06-2019 HAJIS CASE SUMMARY SHEET PAGE:

CASE NO: 1cC18-1-001376 INIT DATE: 09-05-2018 ORIG DIST:

FILING DATE: 12-06-2018 FILING TIME: 8:27 A.M. DOC NO: 00000000-00000000
DEFT STATE OF HAWAII'S JOINDER IN HAWAII STATE
LEGISLATURE'S MOTION FOR LEAVE TO FILE A MEMORAN-
DUM ON BEHALF OF THE HAWAII STATE LEGISLATURE
AS AMICUS CURIEAE IN SUPPORT OF DEFT STATE OF
HAWAII'S MOTION FOR SUMMARY JUDMENT FILED ON
OCTOBER 9, 2018 & IN OPPOSITION TO PLTFS CROSS-
MOTION FOR SUMMARY JUDGMENT FILED ON OCTOBER 25,
2018; c¢/s

FILING DATE: 12-11-2018  FILING TIME: 11:24 A.M. DOC NO: 00000000-00000000
PLTFS OPPOSITION TO MOTION FOR LEAVE TO FILE
A MEMORANDUM ON BEHALF OF THE HAWAII STATE
LEGISLATURE AS AMICUS CURIAE & C/S

FILING DATE: 12-14-2018 FILING TIME: 3:43 P.M. DOC NO: 00000000-00000000
REPLY IN SUPPORT OF MOTION FOR LEAVE TO FILE A
MEMORANDUM OF BEHALF OF THE HAWAII STATE LEGISLA-
TURE AS AMICUS CURIAE IN SUPPORT OF DEFT STATE OF
HAWAITIS MOTION FOR SUMMARY JUDGMENT FILED ON
OCTOBER 9, 2018 & IN OPPOSITION TO PLTFS CROSS-
MOTION FOR SUMMARY JUDGMENT FILED ON OCTOBER 25
2018; DEC/C HANABUSA; EXH 1; C/S

FILING DATE: 12-14-2018 FILING TIME: 3:30 P.M. DOC NO: 00000000-00000000
DEFT STATE OF HAWAII'S REPLY TO PTLFS OPPOSITION
TO MOTION FOR LEAVE TO FILE A MEMORANDUM ON
BEHALF OF THE HAWAII STATE LEGISLATURE AS AMICUS
CURIAE; C/S

FILING DATE: 12-21-2018 FILING TIME: 3:46 P.M. DOC NO: 00000000-00000000
DEFT STAT OF HAWAII'S MEMORANDUM IN OPPOSITION
TO PLTFS' CROSS-MOTION FOR SUMMARY JUDGMENT FILED
ON 10/25/2018; DEC/R B CHUN, EXHS Ww-Y; C/S


Please Press Enter
Cross-Out


RUN DATE: 06-06-2019
CASE NO: 1cC18-1-001376

FILING

FILING

FILING

FILING

FILING

FILING

FILING

FILING

DATE:

DATE:

DATE:

DATE:

DATE:

DATE:

DATE:

DATE:

HAJIS CASE SUMMARY SHEET

INIT DATE: 09-05-2018 ORIG DIST:

PAGE:

12-27-2018  FILING TIME: 11:03 A.M. DOC NO: 00000000-00000000

MEMORANDUM ON BEHALF OF THE HAWAII STATE
LEGISLATURE AS AMICUS CURIAE IN SUPPORT OF DEFT
STATE OF HAWAII'S MOTION FOR SUMMARY JUDGMENT
FILED ON 10/09/2018 AND IN OPPOSITION TO PLTF'S
CROSS-MOTION FOR SUMMARY JUDGMENT FILED ON
10/25/2018; c/s

01-04-2019 FILING TIME: 1:59 P.M. DOC NO: 00000000-00000000

REPLY MEMORANDUM OF LAW IN SUPPORT OF PLTFS CROSS-
MOTION FOR SUMMARY JUDGMENT; DEC/RE JOHNSON IIT;
EXHS 24-28; DEC/N DAVLANTES & C/S

01-11-2019  FILING TIME: 11:53 A.M. DOC NO: 00000000-00000000

PLTFS RESPONSE TO MEMORANDUM OF THE HAWAII STATE
LEGISLATURE AS AMICUS CURIAE; DEC/RB BLACK; EXH
29-34 & C/s

01-18-2019  FILING TIME: 1:24 P.M. DOC NO: 00000000-00000000

REPLY MEMORANDUM OF BEHALF OF THE HAWAII STATE
LEGISLATURE AS AMICUS CURIAE IN SUPPORT OF DEFT
STATE OF HAWAIIS MOTION FOR SUMMARY JUDGMENT FILED
ON OCTOBER 9, 2018 & IN OPPOSITION TO PLTFS CROSS-
MOTION FOR SUMMARY JUDGMENT FILED ON OCTOBER 25,
2018; DEC/C HANABUSA; EXH B-C; C/S

03-15-2019 FILING TIME: 2:59 P.M. DOC NO: 00000000-00000000

ORDER GRANTING MOTION FOR LEAVE TO FILE A MEMORAN-
DUM ON BEHALF OF THE HAWAII STATE LEGISLATURE

AS AMICUS CURIAE IN SUPPORT OF DEFT STATE OF
HAWAII'S MOTION FOR SUMMARY JUDGMENT FILED ON
OCTOBER 9, 2018 & IN OPPOSITION TO PLTFS CROSS-
MOTION FOR SUMMARY JUDGMENT FILED ON OCTOBER 25,
2018

05-03-2019 FILING TIME: 6:35 A.M. DOC NO: 00000000-00000000

COPY OF NOTICE OF APPEAL; EXH 1; C/S FILED 5/2/19
(ICA CAAP-19-0000372)

05-03-2019 FILING TIME: 6:35 A.M. DOC NO: 00000000-00000000

COPY OF EXHIBIT 1 FILED 5/02/2019
(ICA CAAP-19-0000372)

05-03-2019  FILING TIME: 6:35 A.M. DOC NO: 00000000-00000000

COPY OF CERTIFICATE OF SERVICE FILED 5/02/2019
(ICA CAAP-19-0000372)

9



RUN DATE: 06-06-2019 HAJIS CASE SUMMARY SHEET PAGE:

CASE NO: 1cC18-1-001376 INIT DATE: 09-05-2018 ORIG DIST:

FILING DATE:

FILING DATE:

FILING DATE:

FILING DATE:

05-03-2019  FILING TIME: 6:35 A.M. DOC NO: 00000000-00000000
COPY OF CIVIL APPEAL DOCKETING STATEMENT FILED
5/02/2019 (ICA CAAP-19-0000372)

05-03-2019  FILING TIME: 6:35 A.M. DOC NO: 00000000-00000000
COPY OF EXHIBIT 1 FILED 05/02/2019
(ICA CAAP-19-0000372)

05-03-2019  FILING TIME: 6:35 A.M. DOC NO: 00000000-00000000
COPY OF CERTIFICATE OF SERVICE FILED 05/02/2019
(ICA CAAP-19-0000372)

05-14-2019  FILING TIME: 7:51 A.M. DOC NO: 00000000-00000000
COPY OF NOTICE OF APPEARANCE OF COUNSEL FILED MAY
13, 2019 (ICA CAAP-19-0000372)

10











































































true party will justify the denial of the Legislature’s request to file amicus brief. Their arguments
do not outweigh the examples of when the Legislature was permitted leave to file amicus briefs.

Contrary to what Plaintiffs allege at 4-5 of their Opposition, the cases of Nelson v.
Hawaiian Homes Commission, (Civil No. 07-1-1663-08 JHC) where the Legislature was
granted leave to file two amicus briefs, Taomae v. Lingle, 108 Hawai'i 245, 118 P.3d 1188
(2005) and Sierra Club v. Dep’t of Transportation, No. 29035, 2009 WL 1567327 (May 13,
2007) (“Superferry”), were challenges to the acts of the Legislature and alleged violations of the
Constitution. Ironically, Plaintiffs opening argument that the Legislature is the only branch
implicated is probably true in Taomae in that the Governor cannot veto a Constitutional
Amendment. The Hawai'i Supreme Court granted leave to file an Amicus brief to the Legislature
in Taomae.

Plaintiffs are candid in their statement that the State of Hawai'i, in this case the
Executive and the Legislative Branches should speak with one voice. (Plaintiffs Opp at 5). The
Legislature will speak with its own voice on its constitutionally authorized process.

Plaintiffs’ Subpart B of their first argument alleges that the Legislature does not

have a special legal interest. Interestingly, Plaintiffs do state at 6 that “[i]f the Legislature’s
current procedures writ large or as applied to other bills are unconstitutional-issues that are not
presented to this court-this does not confer on the Legislature an special legal interest justifying
amicus participation.” This is criteria four in Taylor which is a substantial legal interest that will

be affected by the outcome.’ As stated above, the quoted statement by Plaintiffs makes more

5 The Legislature does not adopt the criteria as proposed by Plaintiffs. The Legislature contends
that whether it is permitted leave to file an Amicus brief is within the Court’s discretion.

However, it raises Plaintiffs” own authorities to show how critical the Legislature’s participation
is in this matter.

































































































































committee’s considered judgment that the substantial contribution which can be
made by this rule through increasing awareness and understanding of the
proposed legislation decisively overrides the possible problems in its adoption
might create.

DELEGATE KAUHANE.: . . . [ understand that the bill must pass three readings
before the bill can actually become law, or have the semblance of becoming law
with the signature of the governor. My concern here on the passage of the bill on
three readings —one, is this, Mr. Chairman, does the reading of the bill by title on
the third day constitute the bill have been read completely throughout?

DELEGATE MIYAKE: The constitutional provision as proposed by the
committee on Section 16 does not state that the bill has to be read throughout.
Therefore, it would be permissive for the legislative bodies [to] provide the
requirements as to how final readings will be interpreted in its own house or
senate rules.

DELEGATE DONALD CHING: . . . [T]he committee discussed this procedure
at length and what would happen if the passage of this amendment to the
Constitution would mean to legislative processes would be that the bulk of the
amendments would come at the time of the second reading. In fact, all of the
amendments should come at the time of the second reading on the bill. Then
after the bill has been fully discussed on second reading by either house it
shall then be printed up in the final amended form; be printed, be
distributed to the members of that house and to the public, and then 24 hours
shall elapse before final reading shall be taken. ... Now, if it comes back
from conference we have no problem there. This is only on third reading in
either house.

DELEGATE KAUHANE: I just heard the statement when we go to conference,
well, we’ll have no problem there. This is where the problem exists, when we go
to conference.

My next questions, Mr. Chairman, where a bill has been substituted for the
original bill, the original bill having been read once, have passed first and second
reading, and possibly third reading, and the bill is referred to conference because
of a disagreement, it becomes a conference-substituted bill for the original bill
in some instances; will the substituted bill be required to pass three readings
because of a complete change of the substance of the bill?
















Section 12 article IIT of the Constitution provides in relevant part “[e]ach house
shall choose its own officers, determine the rules of the proceedings and keep a journal.”
(emphasis added). The recent case of Hussey v. Say, 139 Hawai'i 181, 384 P.3d 1282 (2016)
addressed the first sentence of Section 12 article III of the Constitution. The Hawai'i Supreme
Court sustained the dismissal of the Quo Warranto complaint against Representative Say on the
basis that it was a “non justiciable issue.” The Court stated that “justiciability” was to ensure
that the co-equal branches of government do “not intrude into areas committed to the other
branches of government.” It looks to whether the Constitution committed the issue to another
political department. Id., 139 Hawai'i at 188, 384 P.3d at 1289. The Court stated in OHA v.
Yamasaki, 69 Hawai'i 154, 169, 737 P.2d 446, 455 (1987), “a textually demonstrable
constitutional commitment of the issue to a coordinate political department.” In Hussey, the
issue was whether Representative Calvin Say was qualified to be seated as a member of the
House of Representatives. The Court ruled that due to the language of Section 12 of article III, it
was a non justiciable issue because the Constitution had committed the issue to the Legislative
branch of government. '3

This should also be the decision of the Court as to the “rules of proceedings”

which has been committed to the co-equal branch of government.

13 Section12 article III of the Constitution provides:

Each house shall be the judge of the elections, returns and qualifications of its
own members and shall have, for misconduct, disorderly behavior or neglect of
duty of any member, power to punish such member by censure, or upon a two-
thirds vote of all the members to which such house is entitled, by suspension or
expulsion of such member.

14

























































members may testify on legislation, and advocating for a more open and transparent
legislative process.

B. The Hawai'i chapter does not testify on every bill that it, its members, or
its coalition partners are monitoring.

6. Approximately six years ago, the Hawai'i chapter began advocating
publicly for the Legislature to stop its practice of wholesale amendment of a bill with
content unrelated to the original bill. With the League of Women Voters of Hawai'i and
other organizations and individuals, the Hawai'i chapter of Common Cause petitioned
the leaders of the Legislature to prohibit the practice.

7. Attached as Exhibit 24 is a true and correct copy of the petition from the
Hawai'i chapter of Common Cause and other organizations and individuals filed with
the Legislature on April 24, 2013, as Miscellaneous Communication No. 4.

8. Attached as Exhibit 25 is a true and correct copy of a Community Voice
piece by Hawai'i chapter of Common Cause board member Barbara Polk that Honolulu
Civil Beat published on January 2, 2013, advocating for a change to “gut and replace”
practices at the Legislature.

9. When that effort to encourage self-regulation at the Legislature was
unsuccessful, the Hawai'i chapter of Common Cause and the League of Women Voters
of Hawai'i began publishing a Rusty Scalpel award at the end of each legislative
session.

10.  Attached as Exhibit 26 is a compilation exhibit with true and correct
copies of the press releases for the 2013 to 2017 Rusty Scalpel awards.

11.  During the 2018 legislative session, the Hawai'i chapter of Common
Cause was monitoring S.B. 2858 and other legislation that would establish performance
indicators for the Department of Public Safety. Among others, Barbara Polk—a
member and director of the Hawai'i Chapter of Common Cause — testified concerning
S.B. 2858.

12.  Substantive non-germane changes to bills during the legislative process

and vague bill titles make it difficult, if not impossible, for the directors of the Hawai'i



chapter to keep informed —and in turn keep our members and coalition partners
informed —about bills of potential interest.

13.  Before S.B. 2858 was signed by the Governor, the Hawai'i chapter of
Common Cause and the League of Women Voters of Hawai'i published their 2018
Rusty Scalpel award, which was awarded to S.B. 2858.

14.  Attached as Exhibit 27 is a true and correct copy of the press release for
the 2018 Rusty Scalpel award.

15.  The Hawai'i chapter also wrote to Governor Ige expressing concerns
about the constitutionality of S.B. 2858 before it was adopted.

16.  Attached as Exhibit 28 is a true and correct copy of the May 18, 2018
memorandum from Corie Tanida, Executive Director of the Hawai'i chapter of

Common Cause, to Governor Ige concerning, among other things, the constitutionality

of S.B. 2858.

I, R. ELTON JOHNSON, IIL, do declare under penalty of law that the foregoing is true
and correct.

DATED: Honolulu, Hawai'i, January 3, 2019

R. ELTON JOHNSON, 111









































































































































































































































































































provision in Section 16, article III which provided for a Bill in the form to be passed to lay for 24
hours was intended to provide the Legislators and the public with notice of what will be voted on
at third or final reading.> The State of Hawai'i, like the United States of America is a
democracy, in a representative form of government.

The following is the Hawai'i State Legislature’s (“Legislature”) reply to
Plaintiffs’ responses filed to their Amicus Brief.
L THE ORGANIC ACT REPEALED ALL PRIOR CONSTITUTIONS.

Plaintiffs reference Constitutions of the Kingdom of Hawai'i and the Republic of
Hawai'i in support of their arguments as to how this Court should interpret Section 14 and 15 of
Article III. What Plaintiffs fail to acknowledge is that Hawai'i was annexed and established as
the Territory of the United States of America, by way of the Organic Act, effective June 14,
1900.* Simply because a version similar to Section 14 is found does not mean that that those
provisions stood for the proposition that it has “protected the people of Hawai'i continually since
1852.” 3 Plaintiffs’ Response at 3-4.

The Organic Act in Section 7 provides, “[t]hat the constitution of the Republic of

Hawaii and of the laws of Hawaii, . . . are hereby repealed.” Notwithstanding provisions similar

The Constitution does not so state in Article III. This is therefore not the standard in assessing
whether the Legislature complied with the Constitution.

* It is the 1978 Constitution which amended the 24 hour laying of a bill to 48 hours.

*The actual transfer of the sovereignty of the Kingdom of Hawai'i took place on July 7, 1898 by
way of the Joint Resolution of Annexation.

s For example the Constitution of 1894 is of the Republic of Hawai'i, clearly enacted after the
illegal overthrow of the Queen and was objected to by many of her subjects. The Constitutions
of the Kingdom of Hawai'i were enacted with the approval of the Kings and their inner cabinets.
Constitutions were cancelled and then subsequently enacted without public input. To argue that
these provisions protected the people is incorrect.

3






“[n]o law shall be passed except by bill.” Section 14, article III. Clearly if the Framers intended
this section to apply to bills and not to the final law, it would have been amended Section 14 to
read “[e]ach bill shall embrace but one subject . . .”

The Supreme Court interpreted the Section 45 and 46 of the Organic Act in the
case of Smithies v. Conkling, 20 Hawai'i 600 (1911). In response to the challenge under Section
45, the court said:

Unless the language of the statute is so positive and clear as not to permit of

construction, it is our duty in order to save the act from invalidity, to resort to

every reasonable view which may be taken on the language used and if it is
capable of a restricted construction which would avoid conflict with the Organic

Act that construction must be adopted. The presumption is that the legislature

intended to do with it had a right do and that it did not intend to do which it could

not legally do. . . .

Construing the body of act as we hold it should be construed, there is no variance

or inconsistency between body and title. The subject of the act is what the titled

expresses.
Id., at 604-605."
Section 46 of the Organic act provides, “[t]hat a bill in order to become a law

shall, except as herein provided, pass three readings in each house, on separate days, . . .”

Plaintiffs chose to ignore the lengthy Constitutional Convention Debates of 1968 cited by the

courts belief in legislative discretion and its inability to interfere. In Jemnsen, the court did not
void a law because it contained a subject which was not included in the title, the court simply
voided that part of the law and held valid the remainder.

71t is also of interest that the court made note that:
the title of a statue and its preamble are not, strictly speaking, parts of the statute, and
though neither may be used to extend, restrain or control positive provisions in the body
of the act, they may be resorted to where the language of the enactment is ambitious and

the intent doubtful.

Id., at 604-605.



Legislature to explain how the Framers of the Constitution explained the requirement to conduct
three readings of a bill and discussed at length how the legislative process operates. Plaintiffs
refuse to recognize that the amendments to and substitutions of the contents of a bill do not give
rise to the requirement to again comply with three readings. Instead, Plaintiffs argue that the

Framers did not change the language of requiring three reading. There was no need to change

8

the language because the Framers understood the process and what the practice was® During the

time of the Organic Act, the Legislature also changed titles during the Session. The Smithies
court said the following on three reading requirements.

The next point urged is that act in question did not pass three readings in each
branch of the legislature. This point is based on the contention that the original
bill having passed the house of representatives, the title was amended in the
senate without vote or action by the senate itself, and that after its amendment it
was not read three times in house upon its return there. . . . After the amendment
of the bill and its return to the house, the amendments have been concurred in, it
was not necessary to read the bill as so amended three times.

Id., at 605-606. The position of the Supreme Court in 1911 is almost identical to the delegates of
the 1968 Constitutional Convention. The case of In re Tom Pong, 17 Hawai'i 566 (1906)
addressed the constitutionality of enacting “Revised Laws” by reference and not with its contents
in the bill. The Supreme Court found that the Organic Act was complied with and stated:

[o]ne attack made upon the adopting act is that it does not contain in its body any
of the various provisions of the law which it seeks to declare of force, and that
under the constitutional provision above cited it was necessary that these
provisions should have been embodied in the act and should have been read three
times before their passage. If this contention be correct, then a large body of our
laws, many of which have been enforced for a century, are unconstitutional and
void.

Id., at 572.

¢ Plaintiffs did reference Delegate Kauhane’s statements but he was clearly in the minority and
out voted by his fellow delegates.



























Memorandum to All Senators and Staff
Re: 2008 Paperless Initiative
December 7, 2007

Page 2 of 4

Documents are posted electronically and available as soon as the Clerk’s office processes
them. The documents are available internally in HTML, pdf, and Word formats and are
generally accessible before hard copies are printed.

If, after reviewing all of the available information on this initiative, you would like to
receive a hard copy of legislative documents during the 2008 session, you may make a
request by sending an email to sclerk and indicating which documents you would like to
receive.

Laptop computers will be issued to all Senators and a limited number of staff with access
the internal legislative network (Eclipse and shared files) in all areas of the Capitol,
including Senate offices, conference rooms, and the chamber, through a secured wireless
network.

Beginning January 2008, all Senate offices are encouraged to transmit internal
correspondence by scanning, emailing, and filing documents electronically to reduce
printing and distribution of hard copies. Improved scanning capability and centralized
storage of electronic documents will be available shortly. Instructions to scan documents,
create useful and standard naming conventions, and file these documents, as well as
necessary training, will be available shortly.

Operational Improvements to Increase Efficiency and Reduce Waste.

Committees will reduce the number of hearing folders produced and public testimony
will be printed and collated at the Senate Print Shop. This initiative will significantly
reduce both the amount of paper generated and committee staff time needed to manually
collate testimony and make copies for members of the public. As we did during the
Second Special Session this interim, committees will now only require one copy of
testimony to be submitted by interested parties. Committee staff will organize and scan
one master set of testimony and transmit it electronically to the Print Shop, where the
appropriate number of copies will be printed. Scanned testimony will be available on the
Capitol website at the start of the hearing; late testimony will be made available after the
hearing. The number of folders will be reduced significantly since immediate access to
the testimony will be available electronically.

The chairs of the Senate committees on Ways and Means and Health have agreed to pilot
“paperless hearings” during the upcoming session. All members and committee staff will
use laptop computers to access the agenda, measures, committee reports, and testimony
during the hearing. Mark-up software will be available on the laptops, enabling members
to highlight and make handwritten notes directly on the electronic documents as if using a
hard copy. Notes can be stored and retrieved electronically.

Please note: Training on the laptops is tentatively planned for the week of December 17,
pending delivery and set up of the computers. The staff working group is also planning a






Memorandum to All Senators and Staff
Re: 2008 Paperless Initiative
December 7, 2007

Page 4 of 4

e A daily digest, in both hard copy and electronic formats, of all bills introduced will be
available. The digest will include the bill number, title, description, and introducer(s) and
will be available in hard copy at the Senate Print Shop and online at the Capitol website.

As you can imagine, an initiative of this magnitude and complexity will require cooperation from
everyone and I ask for your support and patience during this transition. As mentioned earlier,
detailed information and training will be provided as soon as possible so you can prepare
appropriately.

If you have any questions, please contact Rod Tanonaka of my office or Carol Taniguchi of the
Clerk’s office. Thank you.
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