Electronically Filed
Intermediate Court of Appeals
CAAP-19-0000372
24-JUN-2019

03:36 PM

NO. CAAP-19-0000372

IN THE INTERMEDIATE COURT OF APPEALS
OF THE STATE OF HAWAII

LEAGUE OF WOMEN VOTERS OF
HONOLULU AND COMMON CAUSE,

Plaintiffs-Appellants,
VS
STATE OF HAWAII,

)
)
)
)
)
)
)
)
)
Defendant-Appellee. )
)
)

CIVIL NO. 18-1-1376

APPEAL FROM THE
FINAL JUDGMENT, filed April 3, 2019

FIRST CIRCUIT COURT

HONORABLE GARY W.B. CHANG
JUDGE

RECORD ON APPEAL

(PART 1 OF 2)

ROBERT BRIAN BLACK (7659)
LISA EMILY ENGEBRETSEN  (10952)

CIVIL BEAT LAW CENTER FOR THE PUBLIC INTEREST

700 Bishop St., Suite 1701
Honolulu, HI 96813
Telephone: (808) 531-4000

Attorneys for Plaintiffs-Appellants

LEAGUE OF WOMEN VOTERS OF HONOLULU AND COMMON CAUSE



CLAIRE E. CONNORS (7936)

Attorney General of Hawaii

PATRICIA OHARA (3124)

ROBYN B. CHUN (3661)

Deputy Attorneys General

Department of the Attorney General, State of Hawaii
425 Queen St.

Honolulu, HI 96813

Telephone: (808) 586-0618

and

CLAIRE E. CONNORS (7936)
Attorney General of Hawalii

CLYDE J. WADSWORTH (8495)

Solicitor General

KIMBERLY TSUMOTO GUIDRY (7813)

First Deputy Solictor General

Department of the Attorney General, State of Hawaii
425 Queen St.

Honolulu, HI 96813

Telephone: (808) 586-1500

Attorneys for Defendant-Appellee
STATE OF HAWAII

COLLEEN HANABUSA (2105)
3660 Waokanaka St.

Honolulu, HI 96817

Telephone: (808) 595-3388

Attorney for Amicus Curiae-Appellee
HAWAII STATE LEGISLATURE



INDEX

(To Record On Appeal - LEAGUE OF WOMEN VOTERS OF
HONOLULU AND COMMON CAUSE,

Plaintiffs-Appellants,
VS
STATE OF HAWAII,

Defendant-Appellee.)

Flyleaf to Record On Appeal 1 - 2
Index to Record On Appeal 3 - 4
Court Appearance Summary 5 - 11
Court Document Summary 11 - 12
Imaged Record 13 - 387

Circuit Court Clerk's Certificate - 388



DESIGNATION TO RECORD ON APPEAL

The imaged records of Civil No. 18-1-1376, First Circuit Court, State of Hawaii,

herein, contains all scanned images of the original documents (except where noted)

entered of record in said matter.

Of Note:
1

The HAJIS Case Summary contains the: 1) minutes; 2) dockets; and links
to all documents of record from this appealed case.

The "Court Appearance Summary," as referenced in the HAJIS Case
Summary, contains the minutes of the record.

The "Document Summary," as referenced in the HAJIS Case Summary,
contains the docket of the record.

The record has been scanned in .PDF format and optical character
recognition (OCR) technology was applied. OCR search and find
accuracy may be based upon scanning and OCR software available to the
Clerk's Office at time of scanning.
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CASE NO: 1cC18-1-001376 INIT DATE: 09-05-2018 ORIG DIST:
CAUSE OF ACTION: OTHER CIVIL AMOUNT : COURT COST:
MILEAGE: FEE:

PLAINTIFF(S): (PL) LEAGUE OF WOMEN VOTERS OF HONOLULU
(PL) COMMON CAUSE

DEFENDANT(S): (DF) STATE OF HAWAII

ATTORNEY(S) FOR PLAINTIFF(S):
(A7659) (PV) ROBERT BRIAN BLACK

ATTORNEY(S) FOR DEFENDANT(S):
(A3124) (AG) PATRICIA T OHARA

APPEARANCE DATE: 09-05-2018 JUDGE ID: JGWBCHANG
ASSTGNED CIVIL CALENDAR ===

4/3/19 - FINAL JUDGMENT PROC D.

Fededededededededd * LR T AR R AR T S T S T R T R T S T R Ok e 3

5/2/19 - NOTICE OF APPEAL FILED WITH THE ICA.

APPEARANCE DATE: 11-13-2018 JUDGE ID: JGWBCHANG
DEFT STATE OF HAWAII'S MOTION FOR SUMMARY
JUDGMENT

(M. KATO) T0 12/19/18 AT 3:00 PM

LR N ARk T L S MINUTE ORDER eR e e
PURSUANT TO THE STIPULATION AND ORDER TO
CONTINUE HEARING ON DEFT STATE OF HAWAII'S MOTION
FOR SUMMARY JUDGMENT FILED ON OCTOBER 9, 2018 AND
HEARING ON PLTFS' CROSS-MOTION FOR SUMMARY
JUDGMENT FILED ON OCTOBER 25, 2018, PROCESSED BY
THE FOURTEENTH DIVISION ON NOVEMBER 8, 2018, THE
HEARINGS SCHEDULED FOR NOVEMBER 13, 2018 AT 3:00
PM AND DECEMBER 5, 2018 AT 3:00 PM HAVE BOTH BEEN
RESCHEDULED TO DECEMBER 19, 2018 AT 3:00 PM.

APPEARANCE DATE: 12-05-2018 JUDGE ID: JGWBCHANG
PLTFS' CROSS-MOTION FOR SUMMARY JUDGMENT

-'l:.'-l 'J J J J LJ LJ LJ LJ MINUTE ORDER J J LJ LJ LJ LJ L
PURSUANT TO THE STIPULATION AND ORDER TO
CONTINUE HEARING ON DEFT STATE OF HAWAII'S MOTION
FOR SUMMARY JUDGMENT FILED ON OCTOBER 9, 2018 AND
HEARING ON PLTFS' CROSS-MOTION FOR SUMMARY
JUDGMENT FILED ON OCTOBER 25, 2018, PROCESSED BY
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THE FOURTEENTH DIVISION ON NOVEMBER 8, 2018, THE
HEARINGS SCHEDULED FOR NOVEMBER 13, 2018 AT 3:00
PM AND DECEMBER 5, 2018 AT 3:00 PM HAVE BOTH BEEN
RESCHEDULED TO DECEMBER 19, 2018 AT 3:00 PMm.

APPEARANCE DATE: 12-05-2018 JUDGE ID: JGWBCHANG
STATUS CONFERENCE

- ROBERT BRIAN BLACK FOR PLTF LEAGUE OF WOMEN
VOTERS OF HONOLULU AND COMMON CAUSE

- ROBYN B. CHUN FOR DEFT STATE OF HAWAII

- COLLEEN HANABUSA FOR HAWAII STATE LEGISLATURE BY
TELEPHONE CONFERENCE

10:00 - 10:25 THE PARTIES DISCUSSED SCHEDULING
CONCERNS REGARDING THE TWO CROSS-MOTIONS FOR
SUMMARY JUDGMENT AND THE MOTION FOR LEAVE TO FILE
AMICUS CURIAE BRIEF, ALL OF WHICH ARE SCHEDULED
FOR HEARING ON 12/19/2018 AT 3:00 P.M. IT WAS
AGREED BY ALL THAT THE TWO CROSS-MOTIONS FOR
SUMMARY JUDGMENT SHALL BE RESCHEDULED FOR HEARING
ON 1/24/2019 AT 10:00 A.M. THE MOTION FOR LEAVE
SHALL CONTINUE TO BE HEARD ON 12/19/2018 AT 3:00
P.M.

IF THE MOTION FOR LEAVE IS GRANTED, THE
LEGISLATURE SHALL FILE ITS OPENING AMICUS BRIEF
(20 PAGES MAXIMUM) BY OR BEFORE 12/27/2018. ANY
RESPONSIVE BRIEF (20 PAGES MAXIMUM) SHALL BE FILED
BY OR BEFORE 1/11/2019. THE LEGISLATURE'S REPLY
BRIEF (10 PAGES MAXIMUM) SHALL BE FILED BY OR
BEFORE 1/18/2019.

AT THE HEARING ON 12/19/2018, THE COURT WILL
ADDRESS ALL ISSUES RELATING TO THE MOTION FOR
LEAVE INCLUDING, BUT NOT LIMITED TO, WHETHER THE
MOTION SHOULD BE GRANTED, AND, IF GRANTED, WHETHER
THE LEGISLATURE WILL BE ALLOWED TO FILE A REPLY
BRIEF, AND WHETHER THE LEGISLATURE WILL BE
PERMITTED TO PARTICIPATE IN THE ORAL ARGUMENT AT
THE HEARING ON THE CROSS-MOTIONS FOR SUMMARY
JUDGMENT ON 1/24/2019.

THE BRIEFING SCHEDULE FOR THE CROSS-MOTIONS FOR
SUMMARY JUDGMENT SHALL REMAIN THE SAME AS IF THE
CROSS-MOTIONS FOR SUMMARY JUDGMENT WERE COMING ON
FOR HEARING 12/19/2018. THE PARTIES TO THE
CROSS-MOTIONS FOR SUMMARY JUDGMENT MAY MUTUALLY
AGREE TO MODIFY THE BRIEFING SCHEDULE WITHOUT
LEAVE OF COURT.

COPIES OF THIS MINUTE MAILED TO COUNSEL OF
RECORD VIA U.S. MAIL, POSTAGE PREPAID.
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APPEARANCE DATE: 12-19-2018 JUDGE ID: JGWBCHANG
1) DEFT STATE OF HAWAII'S MOTION FOR SUMMARY
JUDGMENT
(R. CHUN) (FR 11/13/18 AT 3:00 Pm)
2) PLTFS' CROSS-MOTION FOR SUMMARY JUDGMENT
(R. BLACK) (FR 12/5/18 AT 3:00 PMm)
3) MOT FOR LEAVE TO FILE A MEMO ON BEHALF OF THE
HAWAII STATE LEGISLATURE AS AMICUS CURIAE IN
SUPPORT OF DEFT STATE OF HI'S MOT FOR SUMMARY JGMT
FILED ON 10/9/18 & IN_OPPOSITION TO PLTFS' CROSS-
MOTION FOR SUMMARY JUDGMENT FILED ON 10/25/18
(C. HANABUSA)
3A) DEFT STATE OF HAWAII JOINDER IN HAWAII
STATE LEGISLATURE'S MOTION FOR LEAVE TO FILE A
MEMO ON BEHALF OF THE HAWAII STATE LEGISLATURE
AS AMICUS CURIAE IN SUPPORT OF DEFT STATE OF
HI'S MOTION FOR SUMMARY JDGMT FILED ON 10/9/18
AND IN OPPOSITION TO PLTFS' CROSS-MOTION FOR
SUMMARY JUDGMENT FILED ON 10/25/18
(R. CHUN)

wkdkdwdkkdkwitd MINUTE ORDER 12/6/18 wdededhhdddhn

RE MOTIONS 1) AND 2), BY ORDER OF THE COURT AND
AGREEMENT AMONGST THE PARTIES AT THE STATUS
CONFERENCE HELD ON 12/5/2018 AT 10:00 A.M., THE
TWO CROSS-MOTIONS FOR SUMMARY JUDGMENT SCHEDULED
FOR HEARING ON WEDNESDAY, 12/19/2018 AT 3:00 P.M.
HAS BEEN RESCHEDULED TO THURSDAY, 1/24/2019 AT
10:00 A.M.

IT WAS ALSO AGREED AT THE 12/5/2018 STATUS
CONFERENCE THAT THE BRIEFING SCHEDULE FOR THE
CROSS-MOTIONS FOR SUMMARY JUDGMENT SHALL REMAIN
THE SAME AS IF THE CROSS-MOTIONS FOR SUMMARY
JUDGMENT WERE COMING ON FOR HEARING 12/19/2018.
THE PARTIES TO THE CROSS-MOTIONS FOR SUMMARY
JUDGMENT MAY MUTUALLY AGREE TO MODIFY THE BRIEFING
SCHEDULE WITHOUT LEAVE OF COURT.

THE MOTION FOR LEAVE TO FILE AMICUS CURIAE AND
DEFT STATE OF HAWAII'S JOINDER SHALL CONTINUE TO
BE HEARD ON WEDNESDAY, 12/19/2018 AT 3:00 P.M.

COPIES OF THIS MINUTE ORDER MAILED TO COUNSEL OF
RECORD VIA U S MAIL POSTAGE PREPAID

dedededede Sk dedededede dede dede de e e e
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*%% COURT REPORTER A. HAUNANI HO

- ROBERT BRIAN BLACK AND LISA EMILY ENGEBRETSEN
FOR PLTFS LEAGUE OF WOMEN VOTERS OF HONOLULU AND
COMMON CAUSE

- ROBYN B. CHUN FOR DEFT STATE OF HAWAIT

- COLLEEN HANABUSA FOR AMICUS CURIAE HAWAII STATE
LEGISLATURE
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3:21 CASE CALLED, APPEARANCES NOTED.

MS. HANABUSA, MR. BLACK AND MS. CHUN PRESENTED
ARGUMENT .

4:21 BASED ON THE COMMENTS OF COUNSEL AS WELL AS
THE BRIEFS, THE COURT FOUND GOOD CAUSE AND GRANTED
HAWAII STATE LEGISLATURE'S MOTION FOR LEAVE TO
FILE A MEMORANDUM ON BEHALF OF THE HAWAII STATE
LEGISLATURE AS AMICUS CURIAE IN SUPPORT OF
DEFENDANT STATE OF HAWAII'S MOTION FOR SUMMARY
JUDGMENT FILED ON OCTOBER 9, 2018 AND IN
OPPOSITION TO PLAINTIFFS' CROSS-MOTION FOR SUMMARY
JUDGMENT FILED ON OCTOBER 25, 2018. COURT STATED
THAT AN AMICUS CURIAE BRIEF FROM THE LEGISLATURE
MAY BE HELPFUL IN EDUCATING THIS COURT REGARDING
THE PROCESS THAT ACT 84 WENT THRU AND COURT WAS
PARTICULAR IN SAYING ACT 84 BECAUSE IT WAS
REPRESENTED BY PLTFS THAT THIS CASE IS ABOUT ACT
84 ONLY. ASSUMING THAT THE COMPLAINT IS

(SEE NEXT SEQUENCE FOR ADDITIONAL MINUTES)

APPEARANCE DATE: 12-19-2018 JUDGE ID: JGWBCHANG
ADDITIONAL MINUTES

(ADDITIONAL MINUTES FROM PREVIOUS SEQUENCE)
RESTRICTED TO THAT ACT, THEN THAT IS WHAT THIS
COURT WOULD BE INTERESTED IN. THE AMICUS CURIAE
BRIEF SHOULD NOT BE DUPLICATIVE TO DEFT STATE OF
HAWAII'S BRIEF.

COURT IMPOSED THE FOLLOWING BRIEFING SCHEDULE:
AMICUS CURIAE BRIEF SHALL BE LIMITED TO NO MORE
THAN 20 PAGES AND DUE ON OR BEFORE 12/27/2018;
PLTFS' RESPONSIVE BRIEF SHALL BE LIMITED TO NO
MORE THAN 20 PAGES AND DUE ON OR BEFORE 1/11/2019
AND HAWAII STATE LEGISLATURE'S REPLY BRIEF SHALL
BE LIMITED TO NO MORE THAN 10 PAGES AND DUE ON OR
BEFORE 1/18/2019.

WITH RESPECT TO ARGUMENT AT THE HEARING ON
1/24/2019 ON THE CROSS MOTIONS FOR SUMMARY
JUDGMENT, THIS COURT WILL TIME THE ARGUMENT OF THE
PLTFS AND HOWEVER LONG THE PLTFS TAKE, THE COURT
WILL AFFORD DEFT STATE OF HAWAII EQUAL AMOUNT OF
TIME FOR ARGUMENT. IF DEFT STATE OF HAWAII CHOOSES
TO SHARE THAT TIME WITH COUNSEL FOR THE
LEGISLATURE, THEN DEFT STATE OF HAWAII MAY DO SO.
THE COMBINED TIME OF ARGUMENT FOR DEFT STATE OF
HAWAITI AND LEGISLATURE CANNOT EXCEED THE TIME OF
THE OPENING ARGUMENT OF THE PLTFS. COURT DID NOT
PLACE ANY RESTRICTION ON PLTFS' TIME FOR ARGUMENT.

MS. HANABUSA TO PREPARE A DETAILED ORDER.

COURT CONFIRMED THAT DEFT STATE OF HAWAII IS NOT
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PERMITTED TO FILE A BRIEF.

DEFT STATE OF HAWAII'S JOINDER IS GRANTED IN THE
IDENTICAL FASHION. MS. CHUN TO PREPARE A DETAILED
ORDER GRANTING DEFT STATE OF HAWAII'S JOINDER.

4:30 CONCLUDED.

APPEARANCE DATE: 01-24-2019 JUDGE ID: JGWBCHANG
1) DEFT STATE OF HAWAII'S MOTION FOR SUMMARY
JUDGMENT
(R. CHUN) (FR 11/13/18; 12/19/18)
2) PLTFS' CROSS-MOTION FOR SUMMARY JUDGMENT

wedkdeddkddkddt MINUTE ORDER 1/10/2019 ThddAhNhn

BY ORDER OF THE COURT, THE HEARING ON l) DEFT
STATE OF HAWAII'S MOTION FOR SUMMARY JUDGMENT
FILED ON 10/9/2018 AND 2) PLTFS' CROSS-MOTION FOR
SUMMARY JUDGMENT FILED ON 10/25/2018 SCHEDULED TO
BE HEARD ON THURSDAY, JANUARY 24, 2019 AT 10:00
A.M. HAS BEEN RESCHEDULED TO THE SAME DATE,
THURSDAY, JANUARY 24, 2019 AT 2:00 P.Mm.

PARTIES NOTIFIED BY PHONE ON 1/10/2019 AND
COPIES OF THIS MINUTE ORDER MAILED TO COUNSEL FOR
ALL PARTIES VIA U.S. MAIL, POSTAGE PREPAID.

APPEARANCE DATE: 01-24-2019 JUDGE ID: JGWBCHANG
1) DEFT STATE OF HAWAII'S MOTION FOR SUMMARY
JUDGMENT (R. CHUN) (FR 11/13/18; 12/19/18;
1/24/19 AT 10AM)
2) PLTFS' CROSS-MOTION FOR SUMMARY JUDGMENT
(g. %LACK) (FR 12/5/18; 12/19/18; 1/24/19 AT
10AM

il ***COURT REPORTER: PHYLLIS TSUKAYAMA® # %% &%
- ROBERT BRIAN BLACK AND LISA EMILY ENGEBRETSEN
FOR PLTFS LEAGUE OF WOMEN VOTERS HONOLULU AND
COMMON CAUSE

- ROBYN B. CHUN FOR DEFT STATE OF HAWAII

- COLLEEN HANABUSA FOR HAWAII STATE LEGISLATURE AS
AMICUS CURIAE

2:23 CASE CALLED, APPEARANCES NOTED.

MR. BLACK, MS. CHUN AND MS. HANABUSA PRESENTED
THEIR CASE.

MR. BLACK AND MS. CHUN WAIVED CLOSING REMARKS.
MS. HANABUSA PROVIDED HER CLOSING STATEMENT.

3:34 THE COURT FOUND THAT THERE WERE NO GENUINE
ISSUES OF MATERIAL FACT AND THAT THE CASE WAS RIPE
FOR THE COURT TO DISPOSE OF IT BY SUMMARY JUDGMENT
AS THERE ARE ONLY REMAINING QUESTIONS OF LAW.
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ON THE QUESTION OF JUSTICIABILITY, THE COURT WAS
UNABLE TO FIND THAT THERE WAS ANY VIOLATION OF THE
CONSTITUTION WITH RESPECT TO THE THREE READINGS.
THE COURT RELIED ON THE MASON'S MANUAL, SECTIONS
617 AND 722, TO ARRIVE AT THE CONCLUSIONS THAT THE
PROCEDURE OF THE LEGISLATURE IS SUCH THAT IF A
REPLACED AND SUBSTITUTED BILL IS ADOPTED, THEN THE
LEGISLATURE IS NOT REQUIRED TO CONDUCT THREE MORE
READINGS BECAUSE THEY HAVE ALREADY HAD IN EACH
HOUSE, THE THREE READINGS, AND THAT SUFFICES TO
MEET THE REQUIREMENTS OF THE CONSTITUTIONAL
MANDATE.

ON THE QUESTION OF THE TITLE OF THE BILL, THE
COURT CONCLUDED THAT THE CHANGE FROM RECIDIVISM TO
HURRICANE PREPAREDNESS WAS GERMANE TO THE TITLE
AND THE SUBJECT OF THE ORIGINAL SENATE BILL NO.
2858. THERE WAS NO CONSTITUTIONAL VIOLATION BASED
ON THE TITLE ISSUE. WHEN THE LEGISLATURE IN THE
CASE AT BAR CHANGED THE TOPIC OF THE BILL OR THE
LANGUAGE OF THE BILL FROM RECIDIVISM TO HURRICANE
READINESS, THAT WAS STILL WITHIN THE AMBIENT OF
PUBLIC SAFETY. THE COURT WAS UNABLE TO FIND ANY
LEGAL AUTHORITY TO GIVE THIS COURT GUIDANCE TO
OVERRULE THAT PROCESS AND TO FIND THAT, THAT WAS
AN UNCONSTITUTIONAL CHANGE.

THE COURT HAD NO ISSUE REGARDING PLTF'S
STANDING. THEY ARE AN ORGANIZATION THAT IS
DEDICATED TO ENSURE INTEGRITY IN THE LEGISLATIVE
PROCESS, AND THAT IS EXACTLY WHAT THIS CASE IS
ABOUT.

THE SEPARATION OF POWERS ARGUMENT IS REJECTED.

(SEE NEXT PHASE FOR ADDITIONAL MINUTES)

APPEARANCE DATE: 01-24-2019 JUDGE ID: JGWBCHANG
ADDITIONAL MINUTES

(ADDITIONAL MINUTES FROM PRIOR SEQUENCE)
AS THE COURT INDICATED, THIS COURT HAS THE POWER
TO ADJUDICATE CONSTITUTIONAL VALIDITY OF STATUTORY
ENACTMENTS.

FOR THESE AND ANY OTHER GOOD CAUSE SHOWN IN
THE RECORD, REGARDING 1) THE COURT RESPECTFULLY
GRANTED DEFT'S MOTION FOR SUMMARY JUDGMENT AND
REGARDING 2) THE COURT RESPECTFULLY DENIED PLTFS'
MOTION FOR SUMMARY JUDGMENT.

COUNSEL FOR THE DEFT TO PREPARE TWO SEPARATE
ORDERS, ONE GRANTING THE DEFT'S MOTION AND ONE
DENYING THE PLTFS' MOTION. THE COURT REQUESTED
THAT THE ORDERS INCLUDE THAT THERE ARE NO GENUINE
ISSUES OF MATERIAL FACT AND THAT THE APPROPRIATE
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CONCLUSIONS BE STATED WITH RESPECT TO ENTITLEMENT
TO JUDGMENT AS A MATTER OF LAW, THAT THE STATE MET
ITS BURDEN, AND THAT THE PLTFS FAILED TO MEET ITS
BURDEN. THE COURT ELECTED NOT TO MAKE FINDINGS OF
FACT OR CONCLUSIONS OF LAW IN THE ORDER DENYING,
BECAUSE THERE ARE NO GENUINE ISSUES OF MATERIAL
FACT.

3:42 CONCLUDED.

FILING DATE: 09-05-2018 FILING TIME: 9:29 A.M. DOC NO: 00000000-00000000
CIVIL INFORMATION SHEET

FILING DATE: 09-05-2018  FILING TIME: 9:29 A.M. DOC NO: 00000000-00000000
COMPLAINT; SUMMONS
(CASE ASSIGNED TO JG GWB CHANG)

FILING DATE: 09-11-2018 FILING TIME: 10:11 A.M. DOC NO: 00000000-00000000
RETURN AND ACKNOWLEDGMENT OF SERVICE
(SRVD COMP ETC 9/6/18-STATE OF HAWAII)

FILING DATE: 09-26-2018 FILING TIME: 3:39 P.M. DOC NO: 00000000-00000000
DEFT STATE OF HAWAII'S ANSWER TO COMPLAINT; C/S

FILING DATE: 10-09-2018 FILING TIME: 9:54 A.M. DOC NO: 00000000-00000000
DEFT STATE OF HAWAII'S MOTION FOR SUMMARY JUDGMENT
DEC/RB CHUN; EXHS A-V; N/H; C/S

FILING DATE: 10-25-2018 FILING TIME: 10:56 A.M. DOC NO: 00000000-00000000
PLTFS CROSS-MOTION FOR SUMMARY JUDGMENT; COMBINED
MEMO/LAW/SUPP & IN OPPOSITION TO DEFT'S MOTION
SUMvARY JUDGMENT; DEC/RB BLACK; EXHS 1-23; N/H;
& C/s

FILING DATE: 11-07-2018 FILING TIME: 3:02 P.M. DOC NO: 00000000-00000000
DEFT STATE OF HAWAII'S REPLY TO PLTFS MEMORANDUM
IN OPPOSITION TO DEFT STATE OF HAWAII'S MOTION
FOR SUMMARY JUDGMENT; C/S

FILING DATE: 11-09-2018 FILING TIME: 9:17 A.M. DOC NO: 00000000-00000000
STIPULATION TO CONTINUE HEARING ON DEFT STATE
OF HAWAII'S MOTION FOR SUMMARY JUDGMENT FILED ON
OCTOBER 9, 2018 & HEARING ON PLTFS CROSS-MOTION
F?R SUMMARY JUDGMENT FILED ON OCTOBER 25, 2018;
C/S
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FILING DATE: 11-27-2018 FILING TIME: 3:10 P.M. DOC NO: 00000000-00000000
MOTION FOR LEAVE TO FILE A MEMORANDUM OF BEHALF
OF THE HAWAII STATE LEGISLATURE AS AMICUS CURIAE
IN SUPPORT OF DEFT STATE OF HAWAII'S MOTION FOR
SUMMARY JUDGMENT FILED ON OCTOBER 9, 2018 & IN
OPPOSITION TO PLTFS CROSS-MOTION FOR SUMMARY
JUDGMENT FILED ON OCTOBER 25, 2018; MEMO/SUPP;
EXH A; N/H; C/S

FILING-DATE: 12-06-2018 FILING-TIME: 8:27-A-M. DOC-NO:—00000000-00000000
DEFT STATE OF HAWAII'S JOINDER IN HAWAII STATE
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33. The allegations set forth in paragraph 33 of the Complaint appear
to be general statements of opinion to which no response is required, however,
to the extent that Plaintiffs allege that the State has acted improperly, the State
denies those allegations.

34. The allegation set forth in paragraph 34 of the Complaint appears
to be a general statement of opinion to which no response is required, however,
to the extent that Plaintiffs allege that the State has acted improperly, the State
denies those allegations.

35. The allegation set forth in paragraph 35 of the Complaint appears
to be a general statement of opinion to which no response is required, however,
to the extent that Plaintiffs allege that the State has acted improperly, the State
denies those allegations.

36. The allegation set forth in paragraph 35 of the Complaint appears
to be a general statement of opinion to which no response is required, however,
to the extent that Plaintiffs allege that the State has acted improperly, the State
denies that allegation.

37. The State denies the allegation in paragraph 37 of the Complaint.

38. The State denies the allegation in paragraph 38 of the Complaint.

39. With respect to the allegation in paragraph 39 of the Complaint,
the Complaint speaks for itself and on this basis, the State denies that
allegation.

40. The State admits the allegation in paragraph 40 of the Complaint.

743983 1 -5-
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3. The Senate and House Rules permit bills to be read by title and do
not require full reading of the text of all bills. See Id.

4. S.B. No. 2858, titled “A Bill for an Act Relating to Public Safety”,
was introduced in the Senate on January 24, 2018. See S.B. No. 2858 and
Measure Status for S.B. No. 2858, S.D. 2, H.D. 1, C.D. 1, Exs. “C” and “E” to
the Chun Dec.

5 As introduced, S.B. No. 2858 added new sections to chapter 353
(Corrections), Hawaii Revised Statutes, to require the Department of Public
Safety to submit an annual report to the Legislature setting out performance
indicators to track rehabilitation and re-entry for individuals who are released
from prison. See S.B. No. 2858, Ex. “C” to the Chun Dec.

6. S.B. No. 2858, as introduced and amended by the Senate, passed
three readings in the Senate on January 24, 2018, February 9, 2018, and
March 6, 2018, and was transmitted to the House of Representatives (“House”)
on March 6, 2018. See Measure Status for S.B. No. 2858, S.D. 2, H.D. 1,
C.D. 1, Ex. “E” to the Chun Dec.

Z+ S.B. No. 2858, S.D. 2, passed first reading in the House on
March 8, 2018. Id.

8. On March 15, 2018, when the House Committee on Public Safety
heard S.B. No. 2858, S.D. 2, the Committee amended it by deleting its contents
and inserting the substantive provisions of H.B. No. 2452, H.D. 1, to require

that State buildings constructed after July 1, 2018, include a hurricane shelter
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Article III, Section 14 of the Hawai‘i Constitution provides in relevant
part:
No law shall be passed except by bill. Each law
shall embrace but one subject, which shall be
expressed in its title.
Thus, the Hawai‘i Constitution mandates that each bill pertain to one subject
and that subject be expressed or conveyed in the title of the bill.

In Schwab, the plaintiffs contended that the title of a bill violated the
Hawai‘i Constitution because the bill contained two subject matters, only one of
which was expressed in the title. Schwab, 58 Haw. at 30, 564 P.2d at 139. The
circuit court disagreed.

On appeal, supreme court explained,

[the] presumption of validity prevails in the
consideration of Act 58, and to nullify it on the grounds
that it was enacted in violation of the subject-title

requirements of the State Constitution, the infraction
should be plain, clear, manifest, and unmistakable.

It is sufficient if the title of an ordinance fairly
indicates to the ordinary mind the general subject of
the act, is comprehensive enough to reasonably cover
all its provisions, and is not calculated to mislead, but
an act which contains provisions neither suggested by
the title, nor germane to the subject expressed therein,
is, to that extent void.

Id., at 31, 34, 564 P.2d at 139, 141 (citations omitted). See In re Goddard,
35 Haw. 203, 207 (1939) (“the general purpose of the provision is accomplished
when a law has one general subject or object which is fairly indicated in its

title”)
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Here, Plaintiffs allege that the title of S.B. No. 2858 is so general that it
obscures its contents. See Complaint, 9 34 at 6. Plaintiffs’ contention lacks
merit.

That the title of S.B. No. 2858 is not as specific or clear as it could be is
not a defect that renders Act 84 void. Applying a liberal construction to this
constitutional requirement, the supreme court stated,

the title of the ordinance referred to is not the most

appropriate but that is not essential if it indicates the

scope and purpose of the ordinance. Neither is it

necessary that the title inform the reader of the specific

contents of the bill. If no portion of the bill is foreign to

the subject of the legislation as indicated by the title,

however general the latter may be, it is in harmony

with the constitutional mandate.
Schwab, 58 Haw. at 35, 564 P.2d at 141 (citation omitted in orig.). See
Montclair v. Ramsdell, 107 U.S. 147, 155 (1882) (“As the State Constitution has
not indicated the degree of particularity necessary to express in its title the one
object of an act, the courts should not embarrass legislation by technical
interpretations based upon mere form or phraseology”); In re Goddard, 35 Haw.
203, 207-08 (1939) (“The generality of a title is therefore no objection to it so
long as it is not made a cover to legislation incongruous in itself and which by
no fair intendment can be considered as having a necessary or proper
connection with the subject”).

The title of S.B. No. 2858 “Relating to Public Safety,” is not
unconstitutionally broad for legislation. The subject-title constitutional

requirement applies to the contents of the bill as passed and the subject

expressed in the bill's title. S.B. No. 2858, as passed and enacted as Act 84,
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Similarly, S.B. No. 2401, S.D. 2, H.D. 1, C.D. 1, titled “A Bill for an Act
Relating to Homelessness”, was originally a bill to fund a rental assistance
program and was amended in conference committee to delete its contents and
establish, and appropriate moneys for, an Ohana Zones Pilot Program, an
Emergency Department Homelessness Assessment Pilot Program, and a Medical
Respite Pilot Program. See S.B. No. 2401, S.D. 2, H.D. 1, C.D. 1, Conf. Comm.
Rep. No. 177-18 re: S.B. No. 2401, S.D. 2, H.D. 1, C.D. 1, Measure Status for
S.B. No. 2401, 8.D. 2, H.D. 1, C.D, 1, Exs. “Q" —"S" to the Chun Deec.

Likewise, S.B. No. 2361, S.D. 2, H.D. 1, C.D. 1, titled “A Bill for an Act
Relating to Public Employment Cost Items”, passed three readings in the House
and Senate with the appropriation amounts left blank and then, based on an
arbitration award received on April 5, 2018, the Conference Committee inserted
the specific amount of the appropriations. See S.B. No. 2361, S.D. 2, H.D. 1,
C.D. 1, Conf. Comum. Rep. No. 7-18 re: 5.B. No. 2361, S.D. 2, H.D. 1, C.ID. 1,
Measure Status for S.B. No. 2361, S.D. 2, H.D. 1, C.D. 1, Ex. “T" - “V” to the
Chun Dec.

Each of the foregoing bills was substantively amended late in a legislative
session, after the bills had passed three readings in both houses, to address
different situations where: (a) funding was needed due to a natural disaster;

(b) innovative new pilot programs were established and funded; or
(c) appropriation amounts were not available until late in the session. The

Senate and House rules allow readings of, or votes on, bills by title only and the
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consider hurricane resistant criteria when designing and constructing new
public schools for the capability of providing shelter refuge.” This statutory
subsection plainly falls within the general subject of “public safety”.
III. The Separation of Powers Doctrine Does Preclude this Court

from Deciding Whether S.B. No. 2858, S.D. 2, H.D. 1, C.D. 1, Met

the Three Readings Requirement of Article III, Section 15 of the
Hawai‘i Constitution

Claiming the State has misread Schwab, Plaintiffs contend that
“[n]Jo Hawai‘i case has ever held that a challenge to legislation based on the
three readings or title requirements of the Hawai‘i Constitution was
nonjusticiable.” See Memo. Opp. at 12. Plaintiffs’ argument is without merit;
Schwab holds that a challenge to the three readings requirement in Article III,
Section 15 is nonjusticiable.

Plaintiffs argue that “[t]his case only concerns the constitutional
requirements of article III, sections 14 and 15” and unlike the plaintiffs in
Schwab, they do not allege that the legislature failed to comply with its own
rules. See Memo. Opp. at 13. That distinction fails to make a difference.

Plaintiffs’ claim that S.B. No. 2858, S.D. 2, H.D. 1, C.D. 1, failed to
pass three readings as required by Article III, Section 15 necessarily implicates
the legislature’s rules. Article III, Section 15 provides that “No bill shall become
law unless it shall pass three readings in each house on separate days” but the
Hawai‘i Constitution does not define or explain the term “reading”. It is
therefore necessary to refer to the Legislative Glossary and the rules for both

houses to determine whether the Article III, Section 15 requirement was met.
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As defined, a reading is a “vote by the entire House or Senate on a
bill or resolution.” See Legislative Glossary, Ex. “K” to the Chun Dec. attached
to the Memo. Supp. The rules for both Houses permit a bill to be read by title
alone or by its entire text. See, e.g., Rule 35, Rules of the House of
Representatives (“a bill may be read by title only, or, on motion, read
throughout”). Calling for a vote by bill number and title expedites the floor
proceedings but debate prior to the vote is not limited and the entire text of the
bill is subject to debate. Pursuant to the rules of the House and the Senate,
S.B. No. 2858 was introduced, hearings were held, amendments were made,
readings on the floors of the houses were held and the bill was sent to the
Governor.

Determining how the three-reading requirement in Article III,
Section 15 is met in each of the houses would require that this court inquire
into the legislature’s compliance with its procedural rules and is not therefore
justiciable. See Schwab at 38, 564 P.2d at 143 (“the procedure by which the
result is obtained in each house is to be determined by its own rules of
proceedings.”) (citation omitted). That Plaintiffs do not expressly challenge the
legislature’s compliance with its own rules does not render Schwab inapposite.

Plaintiffs also contend that “Unlike Hussey, for example, here,
there is no ‘textually demonstrative constitutional commitment of the issue to a
coordinate political department.” See Memo. Opp. at 13 (citation omitted).

Plaintiffs have ignored the unambiguous language of Article III, Section 12.
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IN THE INTERMEDIATE COURT OF APPEALS
OF THE STATE OF HAWAII

LEAGUE OF WOMEN VOTERS OF
HONOLULU AND COMMON CAUSE,

CIVIL NO. 18-1-1376

Plaintiffs-Appellants,
VS
STATE OF HAWAII,

)
)
)
)
)
)
)
)
)
Defendant-Appellee. )
)
)

CIRCUIT COURT CLERK'S CERTIFICATE

I, K. Uemura, Clerk of the Circuit Court of the First Circuit, State of Hawaii,
do hereby certify that all images in this Record On Appeal are of originals thereof as
listed and entered of record (except where noted) in Civil No. 18-1-1376,

First Circuit Court, and that they are attached hereto and made a part hereof.

IN WITNESS WHEREOF, | have hereunto set my hand and the seal of this
Court, this 24th day of June, 2019.

BY /sl K. UEMURA
Clerk of the Court

Circuit Court, First Circuit
State of Hawaii
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